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PAPERS 

304 Filed Oct 11 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 4324-’49 

Nora A. Colohan, 232 2nd Street, S.E., Washington, D. C., 

Plaintiff, 
v. 

Mary C. Litz, 38 8th Street, N.E., Washington, D. C., 

Defendant. 

Complaint to Set Aside Conveyance 

Your petitioner, Norma A. Colohan, respectfully shows 
to this Honorable Court as follows: 

1. Jurisdiction is predicated upon the provisions of Title 
11, Section 306, District of Columbia Code, 1940. 

2. The parties are both citizens of the United States and 
residents of the District of Columbia. 

3. The plaintiff is an aged woman being 73 years of age; 
that she is now and for a long period preceeding the 
occurrence of the events herein set forth has been extremely 
ill, under the care of a physician, and much of the time has 
been compelled to be confined to her bed; that her condi¬ 
tion has been such that she has been unable to understand 
or comprehend ordinary contracts or writings. 

4. That on to-wit the 10th day of December, 1948, the 
plaintiff was seriously ill and confined to her bed. Her con¬ 
dition was such on that date that she was not aware of 
her surroundings nor of her acts and conduct. That on 
said date the defendant, Mary C. Litz, for the purpose of 
defrauding the plaintiff, placed before the plaintiff for 
execution a deed previously prepared by the defendant or 
by someone for her, which said deed conveyed the property 
then owned by the plaintiff, and described as Lot 52 in 
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Square 762 in the City of Washington, District of Columbia, 
to the defendant. Such deed was thereafter recorded 
305 by the defendant in Liber 8883 at Folio 443 of the 
land records of the District of Columbia. Because 
of the condition of the plaintiff aforesaid, she did not 
comprehend the purport of the instrument executed by her 
nor did she have knowledge that she had in fact executed 
a deed. She therefore alleges that such deed was pro- 
curred by fraud and deceit practiced by the defendant, and 
that the same was wholly without consideration. 

5. That your plaintiff was without knowledge as to the 
execution of this deed and the recordation of the same until 
September 1949, when the plaintiff received a tax bill from 
the District Building indicating that the property was re¬ 
corded in the name of Mary C. Litz, the defendant, reserv¬ 
ing a life interest therein to the plaintiff, Nora A. Colohan. 
That immediately upon learning of this change in owner¬ 
ship, the plaintiff requested the defendant to reconvey the 
property because of the fraud and deceit practiced by her 
in securing the same, and the defendant has refused to 
reconvey the property aforesaid. 

Wherefore, your plaintiff prays 

1. That process of this Court issue directed to the 
defendant to answer this complaint. 

2. That the conveyance of the property heretofore set 
forth and recorded, as indicated in the complaint, be set 
aside. 

3. That the Court decree ownership of the property be 
recorded in the name of Nora A. Colohan, the plaintiff 
herein. 

4. And for such other and further relief as to this Honor¬ 
able Court may seem meet and proper. 

Nora A. Colohan 

Grossberg, Yochelson & Brill 
By Isadore Brill 

Attorneys for plaintiff 
1709 H Steet, N.W. 
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District of Columbia, ss: 

Nora A. Colohan being first duly sworn on oath deposes 
and says that she has read the foregoing complaint by her 
subscribed and that the facts contained therein are true. 

Nora A. Colohan 

Subscribed and sworn to before me this 6 day of October, 
1949. 

Jacob Permut, 

Notary Public, D. C. 

306 Filed Oct 31 1949 

Answer to Complaint to Set Aside Conveyance 

Comes now the defendant herein, Mary C. Litz, and for 
answer to the complaint filed herein, states as follows: 

1. Defendant admits the allegations of Paragraph 1 of 
said complaint. 

2. Defendant admits the allegations of Paragraph 2 of 
said complaint. 

3. The defendant admits that the plaintiff is a woman 
of an age in excess of seventy-three years, and that she 
has from time to time had spells of sickness common to a 
person of her age; defendant further admits that said 
plaintiff has a physician whom she calls upon at more or 
less frequent intervals and has done so for many years, but 
this defendant denies that said plaintiff has been extremely 
ill over a long period of time, proceeding the date of the 
conveyance of the real estate described in said complaint 
and denies the remaining allegations of Paragraph 3 of 
said complaint. 

4. Defendant admits that the plaintiff executed a deed on 
or about the 10th day of December, 1948, conveying the 
real estate in the District of Columbia known and des¬ 
cribed as Lot 52, Square 762, to this defendant, which deed 
was dulv recorded in Liber 8883 at Folio 443 of the Land 
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Records of the District of Columbia, but this defendant 
emphatically denies all other allegations of Paragraph 4 
of said complaint. 

307 5. Defendant denies the allegations of Paragraph 

5 of said complaint. 

6. And for further answer to said complaint, this 
defendant states that the plaintiff did, on or about the 
10th day of December, 1948, voluntarily convey the said 
premises known as Lot 52 in Square 762 of the City of 
Washington, District of Columbia, to this defendant, for 
good and valuable considerations; that over a long period 
of years said plaintiff has stated that she desired to and 
intended to convey to this defendant, who is a niece of the 
plaintiff, the said property in question, and did, on or 
about the aforesaid date send for the defendant to visit 
the plaintiff’s home at which time the plaintiff did volun¬ 
tarily deliver said deed to the defendant; that on the date 
of said conveyance, the plaintiff was not ill and was not 
confined to her bed but was up and around, was mentally 
alert and fully aware of her acts, including the transfer 
of said property; that the plaintiff has never stated that 
she did not want the defendant to have the property in 
question after the death of the plaintiff, but has stated that 
she, the plaintiff, desired to have the property as long as 
she lived and desired the defendant to have it after her 
death, that the effect of the conveyance which the plaintiff 
made was to vest the title to said real estate in the 
defendant and to retain a life estate in the premises in the 
plaintiff, in accordance with the desires which she has 
always expressed; that the plaintiff has expressed the desire 
and intent that the defendant have the property on numer¬ 
ous occasions, both before and after said conveyance, the 
last of such statements having been made subsequent to the 
15th day of October, 1949; that the demands upon the 
defendant, for a reconveyance of said property, have not 
been made by the plaintiff. 
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Now, therefore, having 1 fully answered, this 
defendant prays that said complaint be dismissed 
with her costs to her. 

Mary C. Litz 


Arthur C. Elgin, 
Attorney for Defendant. 


District of Columbia, ss: 

Mary C. Litz, being first duly sworn on oath deposes and 
says; that she is fully acquainted with the contents of the 
foregoing petition by her subscribed; that the matters and 
things therein stated as upon her own personal knowledge 
are true, and those stated as upon information and belief 
she believes to be true. 

Mary C. Litz 


Subscribed and sworn to 
October, 1949. 


before me this 28th day of 

Elizabeth S. Goodman, 
Notary Public , D. C. 
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Filed Feb 13 1950 


Motion to Advance Cause for Hearing 

Comes now the plaintiff, Nora A. Colohan, by her under¬ 
signed attorneys of record and moves this Honorable Court 
to advance this cause for hearing and for reasons therefor 
states as follows: 

1. That the plaintiff is an aged woman, now in her eighty- 
sixth year, she having been born on July 16, 1S63. 

2. That she is in ill health, and as shown by medical 
statement of Dr. Chester Brady attached hereto, she is 
suffering from Cardio Arterio Nephro Sclerosis with a 
marked anxiety neurosis. 
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3. Because of the age and health of the plaintiff, as above 
set forth, the duration of her life is precarious. 

Grossberg, Yochelson & Brill, 

By: I. Brill, 

Attorneys for plaintiff, 

1709 H Street, N.W., 
Washington, D. C. 

Points and Authorities 
Rule 40, Federal Rules of Civil Procedure. 

To: 

Arthur C. Elgin, 

Attorney for defendant, 

Washington Loan and Trust Building, 

Washington, D. C. 

Please take notice of the filing of the above motion. 
Should you desire to oppose the same the rules require that 
you file your answer thereto, and serve a copy upon 
counsel for the plaintiff, within five days or such 

311 additional time as the Court may grant or the 
parties may agree upon. 

I. Brill, 

Attorney for plaintiff . 

• # # • * • * # • • 

312 Statement of Dr. Chester Brady 

February 9, 1950 

Mr. Isadore Brill, 

1709 H Street, N.W., 

Washington, D. C. 

Dear Mr. Brill: 

Mrs. Nora Colohan has been under my care at various 
times during the past ten years suffering from Cardio 
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Arterio Xephro Sclerosis with marked anxiety neurosis. 
Considering her age, from history obtained from her, she 
was born July 16, 1863, which will make her eighty-seven 
in July 1950. With medical help she is still able to care 
for herself in her own home. 

Very truly yours, 

(signed) J. Chester Brady, Md. 

#*#***•••* 

317 Filed Mar 13 1951 

DR. J. CHESTER BRADY 
DR. ROGER S. WILLIAMS 
DR. ROBERT C. HAILE 

35 New York Avenue N. W. 

Washington 1, D. C. 

Telephone NOrth 1012 

March 9, 1951 

Mr. James J. Laughlin 
National Press Building 
Washington, D. C . 

Dear Mr. Laughlin: 

Mrs. Nora Colohan has been under my care, this last time, 
since October 1950 and she is suffering from cardio arterio 
nephro sclerosis due to her advanced age and generally is 
in poor physical condition. 

Very truly yours, 

J. Chester Brady, M.D. 

JCB/mb 

#••#•••••• 

325 Filed Jun 27 1951 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by the plaintiff, Nora A. Colohan, for a new trial, it is this 
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27th day of June, 1951, ordered that said motion be, and 
the same is hereby overruled. 

Harry M. Hull, 

Clerk, 


By direction of 
Henry A. Schweinhaut, 
Judge. 

* * * * • 


By Paul B. Cromelin, 

Deputy Clerk. 


• * • • * 
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Filed Jun 29 1951 


Findings of Fact and Conclusions of Law 

This cause, having come on for hearing, on the merits, 
on the 29th day of May, the 31st day of May and the 1st day 
of June, 1951, the plaintiff having testified in her behalf, 
having adduced witnesses in support of the allegations of 
her Complaint, and the Court having heard and seen said 
witnesses, and considered their testimony, the Court makes 
Findings of Fact and Conclusions of Law as follows: 

FINDINGS OF FACT 

1. Plaintiff has failed to sustain the burden of proof of 
the allegations set forth in her Complaint. 

2. That the Court finds, as a matter of fact, that the plain¬ 
tiff was a woman eighty-six (86) years of age, not seventy- 
three (73), as stated in Complaint, at the time of the filing 
of this suit and was incompetent and without knowledge 
or judgment to understand and knowingly execute her Com¬ 
plaint at the time of the filing of same, and at the time of 
hearing thereof, and that said Complaint was actually filed 
by one Emil A. Hart, an intermeddler and an alleged 
roomer in the home of said plaintiff. 

3. That the plaintiff had knowledgeof her acts and was 
competent to execute a valid deed or contract on the 10th 
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day of December, 1948, when the deed from said plaintiff 
to the defendant, Mary C. Litz, for the property known 
and described as Lot 52, in Square 762, City of Washing¬ 
ton, District of Columbia, was executed by said plaintiff, 
said deed conveying said property to the defendant and 
reserving in the plaintiff a life estate. 

4. That the said plaintiff continued to have knowledge of 
her acts and deeds and to be competent to execute valid 
contracts or deeds from a time prior to the said 10th day 

of December, 1948 until the latter part of the year 
327 1949, when she became incompetent and incapable of 

executing valid deeds or contracts, or transacting 
business matters, and remained incapable thereof to the 
date of said hearing. 

5. That there was no fraud practiced by the defendant, 
Mary C. Litz, in procuring said deed of December 10, 1948, 
or at any time, but that there was fraud perpetrated by 
the said Emil A. Hart in securing the plaintiff’s signature 
on the Bill of Complaint herein and in filing the same, as 
well as in procuring the plaintiff’s signature on a certain 
Will in his favor dated the 9th day of March, 1951, and on 
a certain Power of Attorney dated February 14, 1951. 

6. That plaintiff had executed a previous and like deed to 
that dated December 10, 1948 in the year 1944, conveying 
said property to the said defendant, which deed was sub¬ 
sequently destroyed by the said Emil A. Hart. 

CONCLUSIONS OF LAW 

1. That there was no fraud or deceit practiced by the 
said defendant, Mary C. Litz, in the transfer of the prop¬ 
erty known as Lot 52, in Square 762, City of Washington, 
District of Columbia, by the plaintiff to the said defendant 
through the deed of December 10, 1948, that there was 
valid consideration for the same, and the said deed and 
transfer is a good and valid transfer of the said property. 

2. That the said plaintiff, Nora A. Colohan, having had 
full knowledge of her acts at that time, to wit, on Decem¬ 
ber 10, 1948, she was competent and capable of making a 
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valid deed or contract and effectively consummated her 
said desires by the execution of her said deed. 

3. That the said paper writing dated the 14th day of Feb¬ 
ruary, 1951, purporting to be a Power of Attorney from 
the plaintiff to said Emil A. Hart and the said paper 
writing dated the 9th day of March, 1951, purporting to be 
a Will devising and bequeathing her entire estate to Emil 
A. Hart and releasing him from all obligations then and 
now due from said Emil A. Hart to the plaintiff, are in¬ 
valid instruments of the plaintiff and are void and of no 
value, and both of which are hereby impounded by the 
Court. 

323 4. That Judgment shall be entered herein for the 

defendant, in keeping herewith. Counsel will pre¬ 
pare an order accordingly. 

H. A. SCHWEINHAUT, 

Judge. 

June 29th, 1951. 

Counsel for Plaintiff. 

Arthur Gr. Elgin, 

S. Jay McCathran, Jr., 

Counsel for Defendant. 

• ••••*•••• 

329 Filed Jun 29 1951 

Judgment 

This cause, having come on to be heard, and testimony 
having been taken in open Court and thereafter, to wit, on 
the 29th day of June, 1951, the Court having made and 
entered herein its Findings of Fact and Conclusions of Law, 
and upon consideration thereof, it is by the Court this 
29th day of June, 1951. 

Ordered that judgment be and the same is hereby 
entered in this cause for the defendant. 

H. A. SCHWBINHAUT, 

Judge. 
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330 Filed Jul 20 1951 

Notice of Appeal 

Notice is hereby given this 19th day of July, 1951, that 
the plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from order of 
this Court dated June 2S, 1951 in favor of the defendant 
and against plaintiff. 

James J. Laughlin 

National Press Building 
Counsel for Plaintiff 

Mail notice to: 

Arthur C. Elgin, Esq., 

Washington Loan & Trust Bldg., 

Counsel for Defendant. 

********** 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

3 Nora Angela Colohan, 

4 Q. Mrs. Colohan, you keep your voice up, because 
the Judge has to hear what you have to say. Tell 

us your full name. A. Nora Angela Colohan. 

Q. How old are you? A. I am 70—72. 

Q. Can you tell the Judge when you were born, Mrs. 
Colohan? A. I don’t know the year. But I have cousins 
both of the same age I remember through the years. 

5 Q. Will you tell the judge the name of your niece. 
A. Her name is Mary Catherine Litz. 

Q. And do you know whether that is Mrs. Litz who is 
seated right there back of Mr. McCathran? A. No; I 
wouldn’t know her from here. 

The Court, (to the defendant) Will you come closer. 
(To the plaintiff) Is that Mrs. Litz? 
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The Witness. Yes; that is Mary. 

The Court. All right. 

By Mr. Laughlin: 

Q. Now, Mrs. Colohan, You recall a year or two ago, 
some time ago, that your niece had you sign some paper? 
A. Yes, that I was insane. I will never forget it. 

Mr. Elgin. I object, Your Honor. 

The Witness. I cleared myself at that time, and I hope 
I will do it again. 

The Court. On what grounds? 

Mr. McCathran. Leading. 

The Court. Oh no. 

By Mr. Laughlin: 

Q. Tell us, then, what did she say to you when she brought 
a paper to you? A. Well, she brought a paper, rolled up, 
and she opened it up and said “Aunt Nora, I brought this 

and I want you to read it.” And I said “Mary, I 
6 can’t read and I can’t write and I can’t see.” 

The Court. Don’t get upset, Mrs. Colohan. You 
just take it easy, now. 

Are you comfortable in that chair? 

The Witness. Yes, thank you. 

The Court. All right. 

By Mr. Laughlin: 

Q. Now, tell us anything else she said at that time, or 
anything you said or anyone else said, at that time. A. 
All right. I said, “Mary, what is that?” 

She said, “Aunt Nora, this is a paper I want you to sign.” 

I said, “For what?” 

“Well,” she says, “you know you are sick and you want 
someone to take care of you.” 

‘ 1 Well, ’ ’ I said, “ I am all right. I am going to get better. 
Doctor Brady says I will get better.” And I said, “I am 
well taken care of.” And I said, “You have a family and 
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you have enough to do to look out for your own four chil¬ 
dren and vourself.” 

Q. Yes. A. I don’t know what she said to me next. But 
I said, “I don’t know w T hat it would be to sign. What is 
it? What is the name of the paper?” 

I didn’t know what kind of a paper it was. I did 

7 see kind of pictures on it; but my eyes are not good 
yet, either. I couldn’t see a thing, hardly. And then. 

she had a woman there, I thought Mrs.—in fact I thought 
it was Mrs. Gladman. And then she come and took the 
paper out of my hand and said, “I will read it to you.” 

I said, “Reading won’t do any good, because I will forget 
it.” I said, “I don’t know anything about a paper I have 
to sign.” I didn’t dream it was about my house, you know. 

Q. Mrs. Colohan, will you tell the Judge whether you can 
read. A. Well, I could read if it is large print. And I 
went and got my eyes examined, and new glasses; but it 
didn’t improve my vision. I had to take my glasses off 
when I wanted to see. That is the truth. Everything I 
tell is the truth. 

(A paper having been produced by counsel:) 

The Court. Do you have the original deed? 

The Witness. I didn’t see that paper, and I didn’t know 
what it was. 

The Court. Let that be marked. 

Mr. Elgin. It has been marked, Your Honor, before the 
pretrial judge. 

The Court. I want to see the original. Where is the 
original deed? 

Mr. Elgin. It is in the bank at 7th and K. 

The Court. (To the defendant) Could anyone 

8 else but you get it? 

The Defendant. No, Your Honor. I have the key 
at home. I didn’t know I would need it. 

The Court. We will do the best we can without it; but 
I want to have it. 
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By Mr. Laughlin: 

Q. Mrs. Colohan, at the time Mrs. Litz came there—and 
you have mentioned Miss Gladman. A. Yes. 

Q. Can you tell us who else was there, if anybody? A. I 
think my maid was in the room, although I am not sure. 
She says herself she was; hut I did not see her. 

The Court. Is she the same maid who brought you to 
court today? 

The Witness. No, sir; I went to this court. 

By Mr. Laughlin: 

Q. Can you tell us the maid’s name? A. Her name is 
Rebecca. 

Q. And is Rebecca the same person who came with you 
this morning to court? A. Yes. 

Q. Who is out there now? A. Yes. 

Q. Rebecca? A. Yes. 

9 Q. And tell the Judge how long Rebecca has been 
with you. A. She says 14 years. 

Q. But she has been with you a long time? Is that right? 
A. She has been with me a long time, but not 14 years, I 
know. 

Q. Was Rebecca there at the time Mrs. Litz was there 
talking with you, Mrs. Colohan? A. She says she was. 

Q. Do you have a recollection? A. Oh, I know every¬ 
thing about it. 

Q. What I want to know, though— A. I have a good 
memory. 

The Court. Do you remember whether Rebecca was there 
with you when Mrs. Litz brought in the paper for you to 
sign? 

The Witness. No; I don’t remember seeing her at all. 
But she told me she was there and saw everything. But 
I couldn’t swear before God that I saw her there. 

The Court. Did Rebecca live in the house there with 
you at that time? 
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The Witness. Yes. She lives there day and night. 

The Court. And does anybody else but you live there? 
The Witness. At that time I had roomers and boarders. 

I could manage it and do a little work. 

10 By Mr. Laughlin: 

Q. WTiat the Judge wants to know is, were there other 
people at that time, Mrs. Colohan, who lived in your house? 
A. No. 

Q. We will put it this way: At the time Mrs. Litz came, 
tell the Judge who all was living at the house besides you 
and Rebecca. A. Well, of course, myself and Rebecca and 
a man named Mr. Kennedy—and I am not sure whether it 
was Kennedy or Kenealy, but I think it is Kennedy. But 
Rebecca can tell you that. And there was a man named 
Mr. Hart. 

Q. And did Mr. Hart live in the house? A. He lived 
there—boarded and roomed. 

Q. Do you recall when Mrs. Litz was there, Mrs. Colohan, 
do you recall you finally put your name on a piece of paper ? 
A. I tried to do it; and this lady, the one I call Miss Glad- 
man, she said “Never mind; I will write it for you,” which 
she did and just took my hand and wrote it. She really 
wrote it, because I couldn’t write it. I couldn’t even see 
where the letters were going. But she is the one who 
wrote it. 

Mr. Laughlin. Your Honor, I would like permission now 
to have the witness write her name now at this time in 
Your Honor’s presence. 

The Court. I don’t know what good it will do. 

Mr. Laughlin. Probably not. 

II By Mr. Laughlin: 

Q. Were you told at that time, Mrs. Colohan, that you 
were signing your house away? A. No, sir. 

The Court. What did you think you were signing? 

The Witness. I was thinking, Mary and I, that she in¬ 
tended to come there and live with me and take care of me. 
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The Court. What did you think the paper was that you 
were signing? 

The Witness. That is what I wanted to know and I asked 
her; but they never mentioned the name of the paper or 
what it was. And when they got through, I said “ I don’t 
know any more now than I did before, what I signed.” 
And this notary spoke up, oh, just something, she said, 
‘ ‘ She will take care of your bills for you and she will come 
to see you if you are sick, and she will take good care of 
you.” They made a great fuss about her coming there and 
taking care of me. I do remember that, and that never in 
the world would I give my house to anybody. 

By Mr. Laughlin: 

Q. Now, Mrs. Colohan, will you tell the Judge this: When 
did you first find out, if you did find out, when did you first 
know that your house had been signed away? A. I will 
tell you—and I have a good witness to prove it. That is 
Doctor Brady. He was there when I got the deed 
12 to my house to pay my taxes, and it had isinglass 
over the envelope and I couldn’t,see in it. It was 
shining, like. I said, “Look, Doctor Brady, can you read 
this name? It don’t look like mine.” And I couldn’t see; 
the isinglass was there. And he said, “Mary Litz. It is 
vour niece.” 

And I said, “No; it couldn’t be. She was here the other 
day.” 

And he said, “That is Mary,” and “You had better tend 
to that at once. She is trying some trick”—that is the very 
word Doctor Brady said—“and you had better look out 
for her.” 

I am telling you God’s honest truth. 

Q. Now, Mrs. Colohan, did you or Doctor Brady open 
that envelope to see what was inside? You said there was 
something with isinglass. A. It was shiny— 

Q. Yes. A. —and he tore the thing off. 

Q. Did he open it? A. Oh, sure. He said, “Your name 
isn’t in it at all.” 
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And I said, “What is Mary Litz’ name doing in there? 
This is the time the taxes are due and I have my money all 
ready.” I had $70, $75, I think. I said “I have that in an 
envelope now, ready to pay my taxes.” 

So you know I had no idea of giving my house, selling it, 
or anything else. I was holding it for myself, and 
13 nobody else was in my mind. 
*••••*•••• 


By Mr. Laughlin : 

Q. In other words, then, you did not have any trouble, 
you hadn’t had any trouble, with Mrs. Litz? A. No; not 
up to this time did I have any trouble. 

Q. Tell the Judge, Mrs. Colohan, after— A. The judge 
set me free three months before, I believe. 

Q. Mrs. Colohan, I want you to tell the Judge, now, 
14 when Doctor Brady was there and one of you opened 
that envelope— A. He opened the envelope. 

Q. All right. Then after you saw that, tell the Judge 
w’hat you did after that. What steps did you take? A. 
After Doctor Brady w-as there, I sat down and cried. And 
then one of the roomers came in, Mr. Hart, and he is the 
one I gave power of attorney to pay all of my bills. And 
I said, “Mr. Hart, look.” 

And he said, ‘ ‘ That is Mary Rainey. ’ ’ That is her maiden 
name. We call her Mary Rainey. He said, ‘ 1 Give me that, ’ ’ 
right away. “I will go right down to the courthouse.” 

The Court. Who said that? 

The Witness. Mr. Hart—Mr. Emil Hart—he said that. 
He said, “I won’t lose a minute. I knew they were up to 
something. They never come into my home, always when 
I am not here.” 

By Mr. Laughlin: 

Q. And after that did you file something, Mrs. Colohan, 
in court, to try to get it back? A. He did. I didn’t. But 
I advised him to get my house back in my name. 




19 


Mr. Laughlin. Your Honor, I would like to have the men¬ 
tal health file. 

Mr. McCathran. That was before Judge Kirkland. 

15 By Mr. Laughlin: 

Q. Mrs. Colohan, will you tell the Judge who is Catherine 
B. Rainey? A. That is Mary Litz’ mother, my sister. 

Q. Now, do you recall last summer that you were taken 
somewhere, you were taken out of your home? A. Mary 
Litz sent me to the insane asylum. I guess she thought I 
was insane. 

Q. Now— A. If she didn’t, she was in the wagon with 
me. They told me that, or wherever they took me. I don’t 
remember. 

Q. You recall in that petition it said in one place you were 
84 years old and it said in another place you were 87? 
A. That is wrong. I thought I was only 70. But I have 
always said 72. The next July I will be 72, the 16th of July. 

Q. Did you know, before you went to the St. Elizabeths, 
Mrs. Colohan, did you know you were going to be taken 
away? A. No. They never told me. They were going to 
take me to the hospital for six days. That is what Mary 
Litz told me herself. 

Q. Now will you tell the Judge how long you were in St. 
Elizabeths Hospital? A. I was there about a week, as near 
as I can think, a week. 

Q. As a matter of fact, Mrs. Colohan— 

16 Mr. McCathran. I object, Your Honor. 

Mr. Laughlin. All right. I take it your Honor 
can take notice of the records of this Court 

By Mr. Laughlin: 

Q. Mrs. Colohan, while you were in St. Elizabeths, or 
in the hospital— A. They didn’t take me to St. Eliza¬ 
beths right away. They took me to Providence Hospital. 

Q. How long were you at Providence? A. I was there 
about eight days when they said, “Mrs. Colohan, get ready; 
we are going to take you for a little visit.” And I said, 
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“Where are you going to take me to now? Am I going 
home ? ’’ 

And they said, “No, dear child, you are not going to go 
home; but we are going to take you on a little visit. ’ ’ And 
I said, “How long?” And she said, “The longest will be 
eight days. ’ ’ 

And she said, “We make a practice of changing the hos¬ 
pitals every once in a while, and you are in for it now.” 
And I said, “I am satisfied with whatever you do.” 

Q. And where did you go ? A. They took me right to St. 
Elizabeths, from Providence Hospital. 

18 Q. Mrs. Colohan, while you were in St. Elizabeths, 
did Mrs. Litz or Mrs. Rainey come to see you? A. 

Not once. If they did, I didn’t see them. That is all I can 
say about that. 

Q. Then later you remember coming before a judge, 
don’t you, Mrs. Colohan? A. Yes. 

Q. And a jury? A. Indeed I do, well. That was a sad 
time to me. 

Q. And then you were allowed to go home. A. Yes; and 
the judge said, “Lady, you freed yourself. The people 
who sent you here are crazier than what you are.” That 
is the very word that judge said to me. He said it; I heard 
him say it. 

Q. Do you remember seeing me there? A. Yes. I think 
it was this gentleman. 

The Court. No; it was another judge. 

The Witness. Well, I wasn’t sure. My eyes were bad 
then, but they are worse now. 

By Mr. Laughlin: 

Q. Mrs. Colohan, would you be able to read, could you 
read— A. I will try my best. 

19 The Court. Let the record show that what Mrs. 
Colohan has in her hand is a photostatic copy of 

the deed. 
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Look at this paper, Mrs. Colohan, and see if that is your 
signature on that, down at the bottom—not all the way 
down. 

Point it out to her. 

By Mr. Laughlin: 

Q. Mrs. Colohan, can you tell us whether that is 
20 your name, whether you signed that? A. No. 

The Court. That is in the file in this case. 

By Mr. Laughlin: 

Q. And can you tell us whether you ever signed this? 
A. No. | 

The Court. And what is that? 

Mr. Laughlin. What I pointed to is the signature, “Nora 
A. Colohan”—and I am asking her about the second sig¬ 
nature. 

By Mr. Laughlin: 

Q. I point this out to you, Mrs. Colohan, where my finger 
now rests. Did you sign that? A. No; I didn’t sign either 
one of these. 

The Court. Both are from the Court files in the case 
on trial. 


24 By Mr. Elgin: 


Q. Do you know from whom you got it in the first place, 
when you got it the first time ? A. I had a lawyer with me; 

and oh, I guess, I don’t know who was with me. But 
25 I know I got the house through a real estate man. 
But I don’t know his name now. I couldn’t tell you 

now. 


26 Q. Mrs. Colohan, when you are gone, what do you 
want to happen to your house? 
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Mr. Laughlin. Your Honor— 

The Witness. I won’t answer that now. I can’t answer 
that now. 

Mr. Laughlin. No, No. When I say something, wait 
until the Judge tells you to continue. 

The Witness. Oh, I am sorry. 

Mr. Laughlin. Your Honor, I don’t see that that is 
relevant. 

The Court. It may be. I will let her answer that. It 
may be. 

The Witness. I am sorry. 

The Court. That is all right. 

Ask her the question. 

By Mr. Elgin: 

Q. When you are gone— A. You mean when I am dead? 

Q. Yes. Who do you want to have your house ? A. Well, 
I am not ready to answer that now. I got fooled once, but 
I won’t get fooled again. 

Q. Did you ever say, Mrs. Colohan, you wanted Mary 
to have your home when you were gone? A. No, I never 
said that. I never used that word. I hate it. I don’t want 
to think of when I am gone. I never use that word. 
27 I never said I wanted her to have it, either. 

But after this happened, I wrote my sister. 1 
didn’t write to her; I called her up on the phone, and I said 
“Cathy, what do you think, what Mary did to me?” 

“Oh,” she said, “Nora, she will give it back to you.” 

And I said, “If begging will do it, I will beg her to< do it.” 

I called her up four or five times and begged her. I 
said “Mary, please give me back my house.” I said “I 
have my taxes in your name. I have been paying taxes on 
this house 14 years.” And I said “We could settle this 
easy between us; I won’t make no trouble or nothing. All 
you have to do is give me back the deed to my house, be¬ 
cause I know you must have the deed or you wouldn’t have 
the house.” And that is all I could remember of that. 
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Q. You live in the house? A. I am living there now and 
I intend to live there as long as I live, and leave it to who 
I feel like afterwards. Nobody is going to make me do 
anything. 

Q. Now, Mrs. Colohan, you have told Mr. Laughlin that 
Mrs. Gladman, a notary public, was at your house. A. I 
am not sure. I thought it was her. 

Q. There was someone there at your house ? A. She was 
a notary, yes. 

Q. When this paper was signed? A. Yes. 

28 Q. And you told Mr. Laughlin that you told Mrs. 

Gladman you couldn ’t read that paper ? A-1 couldn’t 

read it. Mary told me the woman’s name. I couldn’t 
read it. 

Q. And you said that Mrs. Gladman said she would read 
the paper to you? A. Yes. 

Q. Did she read it to you? A. She read it. And I said, 
“Well, I don’t see what this means.” I said, “I am 
taken care of now.” 

“But,” she said, “you will need somebody to look after 
you. She will come here and look after you.” 

I said, “I am looked after, now. But,” I said, “if I 
got awful bad bad, she would come to see me. But,” I said, 
“I have been sick over a year and she hasn’t been near me.” 

Q. And after Mrs. Gladman read the paper to you, then 
what happened? A. Well, I can’t tell you just what. I 
guess we started talking about something else. I don’t 
know. I couldn’t bring that back to my mind. 

Q. Did you sign the paper? A. Like I tell you, the nurse, 
I couldn’t write; the nurse says, “I will sign it for you”— 
or the notary, whatever she was. J. think she was Mrs. 

Gladman, but I wouldn’t swear it. She said, “You 

29 don’t have to-; I will write it for you.” 

She took ahold of my hand, and I was shaking. 
I have been nervous ever since this happened. I aint worse 
now; I am better. I am getting better. She took ahold of 
my hand and come over to where I was sitting; and she took 
the pen and the ink and she traced my hand. 
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Q. Where were yon sitting, Mrs. Colohan? A. Well, we 
were sitting in the front room. I was sitting on the large 
rocking chair, and she was sitting in the other corner on the 
other one. But she came over where I was. 

Q. Did the chair you were sitting in have arms on it? A. 
Yes. 

Q. A big chair ? A. A big armchair. And she was sitting 
in one just like it on the other side. But she came over. 
And I thanked her fo-r helping me. And I said, “Look, I 
wrant to ask you something. This won’t interfere with my 
house, will it?” 

She said, ‘ ‘ This has nothing at all to do with your house. 
It is only in case you need help; she will come over and 
help you.” That woman. I am afraid to say her name, be¬ 
cause I am afraid it wasn’t Mrs. Grladman. But that woman 
made that remark. 

I said, “I am afraid somebody will take my house from 
me.” And she said, “No indeed; you know your niece won’t 
do anything like that.” 

30 And I said, “Then it is all right.” But I still don’t 
know’ what I signed, and it worries me, because I 
can’t read. 

Q. No one has ever interfered with your living at the 
house? A. No. I have my tax money regularly paid. I 
have my money saved up until I have the $70 ready. But 
as I tell you, this gentleman, Mr. Hart, Mr. Emil Hart, 
has to go dowm for me, because I couldn’t go by myself. 
Ever since that happened, I am afraid to go out in the 
street by myself. I get nervous. Somebody has to be with 
me. 

Q. Do you have roomers ? A. I get $48. Of course, that 
helps. Forty-eight dollars isn’t much now for one boarder. 
All of them who live with me have been living with me 
eight years. They stayed w’ith me after my husband died 
and were with me eight years. But they said they were 
afraid I couldn’t keep it up. 

Q. How long has your husband been dead? A. He will be 
dead, I think, 14 years in August. 
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Q. Did you get the house from him? A. No; it was my 
money bought the house. I had saved up, as much as I 
could put away, every month; and I was careful, and I 
managed to do it. 

Q. What is the condition of your house, Mrs. Colohan? 

Is it in good condition? A. First-class condition. 
31 It has just been painted and papered. 

Q. Do you have any trouble with it? A. No. I 
haven’t I put it all in charge of this man. As I tell you, 
he takes charge of everything. And when my house gets 
painted, they generally hold onto the same man, you know. 
So I guess it was the same man painted all of it. 

Q. What do you mean, “all of it”? A. Well, I think there 
are three houses just alike. Mine, it was on the end; but 
they tore the church away that was next to my house. They 
tore that church down, and now it is just an open lot. I 
don’t know what they are going to do with it. But they 
were going to sell all of those three houses now. Some¬ 
body bought them up. I don’t know who that was, either. 

Q. But you just own the one? A. I only own one; that is 
all. 

Q. Mrs. Colohan, when you were in Proivdence Hospital 
—you spoke of being in Providence Hospital— when you 
were there, who came to see you? A. Well, not one of my 
relatives, I don’t think. Oh yes, Maizie Higgs; she is my 
first cousin. They didn’t want anyone to see me. They 
forbid, they told the hospital not to let anybody see me. 
But Maizie said “They would have to go over my dead 
body before they could keep me from seeing you.” She is 
my first cousin. 


32 The Witness. I am tired of everything, but I am 
not tired of living. 

The Court. Certainly not. 




By Mr. Elgin: 

Q. Mrs. Colohan, when you went to Providence, who 
took you to Providence? A. I think it was Doctor Brady. 
I am not sure who took me there. 

35 Rebecca Thomas, 

36 By Mr. Laughlin: 

Q. Now, Rebecca, will you mind telling the Judge how 
old you are? You won’t be embarrassed, will you? A. I 
am forty years old. 

Q. All right. Now, Rebecca, do you know this lady, right 
there? Yes, sir. 

Q. What is her name? A. I don’t know her married 
name; but I know she is named Miss Mary. 

37 Do you know whether or not she is related to Mrs. 
Colohan? A. Yes; she is Mrs. Colohan’s niece. 

Q. Can you hear all right, Rebecca? A. Yes, sir. 

Q. Can you hear me? A. Yes, sir. 

Q. Do you recall a time, Rebecca, that this lady, Miss 
Mary, you say, came to Mrs. Colohan’s house to jget her to 
sign some paper? A. Yes, sir. I was right there. 

Q. Now, can you tell us about when that was? A. In¬ 
deed I couldn’t tell you; it has been so long. 

Q. Who came with this lady? A. She and another lady 
came together. 

The Court. Would you say that that w'as a year ago, or 
two years ago, or three years ago? 

The Witness. Indeed, I couldn’t tell you, I am telling 
you. 

The Court. It was some little time ago? 

The Witness. Yes, sir. 

The Court. Quite a while ago? 

The Witness. Yes, sir. I know Mrs. Colohan wasn’t in 
her good senses when they came there. 
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By Mr. Laughlin: 

38 Q. Suppose I put it this way: Do you remember 
when Mrs. Colohan went to the hospital last year? 
A. Yes. 

Q. How long before Mrs. Colohan went to the hospital 
last year was it that the lady came there for her to sign 
something? About how long before that was it? A. Oh, I 
guess Mrs. Colohan was there about a month, I believe. I 
am telling you all I know about it. I was there each time 
that vrere talking. Mrs. Colohan made out a paper for 
Miss Mary. 

Q. Now tell us, then, what Miss Mary said at the time, 
what Mrs. Colohan said, or what anyone else said, when 
that paper was made out, as you say. A. Well, Mrs. Colo¬ 
han told Mary she made out a paper for her, to have the 
house when she was dead, after she was gone; but Mr. 
Hart took the paper and burnt it up. And she told Mary 
she wasn’t going to make out Mary another one, because 
if anything should happen to her, she would have the house 
just the same. I was right there when that was spoken, 
that “the house would be yours just the same.” 

Q. Do you remember there was a time that Mrs. Colohan 
signed something? Do you remember she signed some¬ 
thing? A. No; I didn’t see her sign anything, because 
Mrs. Colohan wasn’t all herself then to sign anything. 


39 Q. You say that was one time. Now, Miss Mary 
was there on another occasion, too, was she? You 
say she was there twice. A. I seen Miss Mary there 

40 twice. I seen Miss Mary there when they were talk¬ 
ing ajbout the papers, and Miss Mary taken the 

papers out of the chest. Mrs. Colohan knows all about she 
taking the paper, and Mrs. Colohan said to Mary, “I signed 
the paper for you to have the house when I am gone, but not 
until I am gone,” she said. “The house will still go to 
you when I am gone,” she said, “but X want you to take 
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my name and put it back on my paper, because you will 
have the house. If anything happens, the house will be¬ 
long to you just the same.” But Mary— I can swear to 
it and kiss the Bible—Mary hasn’t been in that house 
since, because they wouldn’t come in there, I don’t think— 

Q. Now, Rebecca, do you recall there was a time that a 
notary public—do you know what a notary public is? 
A. yes 

Q. Do you recall there was a time that a notary came 
and a notary signed something Do you remeber that? 
A. Yes. 

Q. Have you ever seen a paper—and for the record, Your 
Honor, showing the witness a photostat of a deed—do you 
ever recall seeing a paper that looked like this paper that 
I have in my hand, Rebecca? A. No; I don’t remember 
seeing that. 

Q. Do you ever remember seeing Mrs. Colohan write her 
name on some paper when Miss Mary was there? A. No, 
sir; I didn’t see it. 

41 Q. Tell us, then, do you know a Mrs. Gladman, 
either an Elizabeth Gladman or an Elizabeth John¬ 
son? A. Yes; I know Mrs. Gladman. I used to rent from 
them. 

Q. Tell the Judge, Who is Mrs. Gladman? A. I couldn’t 
tell the Judge who she was; but I know I saw them both 
there. 

The Court. Did she come with Mrs. Litz here—Miss 
Mary? 

The Witness. Yes; she and Mrs. Litz and Mrs. Colohan 
were together. 

The Court. Is that the time they were talking about the 
house? 

The Witness. Yes; that is the time they were talking 
about the house, and I heard Mrs. Colohan say “I don’t 
know what this paper is.” She said “I am too nervous 
and I can’t do anything.” “But,” she said, “I signed the 
paper for you to have it, and Mr. Hart burnt it up on the 
gas stove.” 




29 


And the lawyer said to Mr. Hart, “You should be put 
in the penitentiary for meddling into business like that.’’ 

The Court. What lawyer is that? 

The Witness. For burning up the paper she signed for 
her to have the house. 

By Mr. Laughlin: 

Q. The Judge asks you which lawyer that was. A. I 
don’t know. It was a white lawyer who came there. 

42 Q. Was it I? A. No indeed; it wasn’t you. 

Q. Was it either one other these gentlemen? A. No 
indeed. The lawyer Mrs. Colohan had called up for her 
to sign the paper she had to have the house. 

The Court. Was the lawyer there when Miss Mary and 
Mrs. Gladman came? 

The Witness. No indeed; they wasn’t there. Mrs. 
Colohan had it made out for nobody but me and her and this 
lawyer. 

By Mr. Laughlin: 

Q. You have told us there was a time when Miss Mary 
came and Mrs. Gladman came—the notary. A. Yes. 

Q. Now, then, who else was there at that time besides 
Miss Mary, Mrs. Gladman, and Mrs. Colohan? Who else 
was there? A. Nobody else was there. 

Q. Were you there? A. Yes; I was there in the kitchen, 
and I got up and looked right in the dining room where they 
were. 

Q. And w r ere the people in the dining room? A. No; 
there wasn’t anybody in the dining room but me, and I 
was sitting there eating. 

Q. And where was this conversation? In the kitchen or 
in the dining room? A. In the front room. I was 

43 in the dining room and they was in the front. 

Q. Tell us once more, then, on the occasion, when 
the notary was there, and Miss Mary was there, and tell 
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us what you remember Miss Mary saying, or Mrs. Glad- 
man— 

The Court. One at a time. Wbat did Miss Mary say? 
By Mr. Laughlin: 

Q. Yes, what did Miss Mary say at that time? A. I 
don’t know. They was talking real low. But I know what 
Mrs. Colohan said—“I made out a paper for you once, and 
I am not going to make any more out,” she said. “Mr. 
Hart had to go and burn that up, and I couldn’t make out 
any more. But,” she said, “you know if anything happens 
to me, it will be your house.” 

Q. And what did you hear Mrs. Gladman say? A. I 
didn’t hear her say anything at all. 

Q Now, do you recall any time, Rebecca, that Mrs. 
Colohan signed some paper, or someone helped her sign a 
paper? Do you recall her writing her name on something? 

Mr. Elgin. May it please the Court, she testified once 
she did not see any such thing. 

The Court. Yes. 

By Mr. Laughlin: 

Q. Do you recall any time anyone reached in a purse or 
a pocketbook and paid some money to a notary? Do 
44 you remember that, Rebecca? A. I seen Miss Mary 
hand a note or something or other to Mrs. Gladman— 
something out of her pocketbook. 

Q. What I want you to tell the Judge, then: At that 
time, can you tell us what Mrs. Colohan’s condition was, 
whether she was well or sick or just what her condition was? 
A. Mrs. Colohan was too nervous. She was a nervous 
wreck. And I heard her say “I couldn’t do anything,” 
because her hand was going just like that (indicating by 
shaking hand). 

Q. Can you tell us whether at that time Mrs. Colohan 
was able to read? A. No, she wasn’t. She couldn’t see 
good enough to read. I know she couldn’t. 

• ••••••••• 
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51 Q. And how long ago was that? Do you know? 

A. I don’t know how long ago; but it was the same 
day they were there. I never take charge of nothing, because 
I always think I am colored, and I always stays in my own 
class. I don’t meddle in any white people’s business and I 
don’t meddle in anybody’s business, but I stays to myself. 

Q. As a matter of fact, Rebecca, you don’t know what 
went on in the living room that day. A. I know the notary 
came there. Mrs. Colohan signed the card for the notary. 
So the notary said to Mrs. Colohan, “You put Rebecca’s 
name on that paper.” 

Mrs. Colohan said I can’t write. So the notary put my 
name on there and told me to put the X on there. “No in¬ 
deed,” I said. “I don’t fool with anybody’s money. Don’t 
come and fool with me about no papers, because I aint go¬ 
ing to have nothing to do with it.” I says “I stays in my 
own class and I don’t bother with nobody.” 

63 The Court. Of course, he can’t steal her house; 
and it is perfectly clear that from today on and from 

today back over some indefinite period she isnt and has 
not been competent to sign a deed. 

Give it to her and tell her not to let anybody know there 
is money in it, and that I said when she gets home to lock it 
up in some safe place. 

• ••*•*•*•• 

64 The Court. There isn’t any doubt in my mind, if 
she is the only heir, that this deed is a good deed—not 

in the legal sense, because I don’t know yet whether it is or 
not. I am speaking wholly apart from her capacity to 
make it or lack of capacity to make it. But unless some¬ 
thing is wrong Mrs. Litz, in the sense that she is a bad one, 
the fact is that if the old lady dies, Mrs. Litz’s mother will 
inherit this property; and if Mrs. Litz’s mother dies first, 
Mrs. Litz herself will inherit it. 

Mr. McCathran. There are four in the family. 
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The Court. And the others will not contest it? 

Mr. Elgin. There are two brothers and a sister, and 
they will not contest it. 

The Court. Are they on Mrs. Litz’s side? 

Mr. Elgin. Yes, sir. 

The Court. I don’t think the suit ought to go forward, 
she is in there and she has a life estate. She is in- 

65 competent to will it or to deed it, either one. She 
brought this action in October, 1949. It is certainly 

highly doubtful in mv mind now that she was competent 
at that time. It is also highly doubtful in my mind at this 
time that she was competent to make the deed when she 
made it. But I haven’t heard it on that score. It seems to 
me, for the old lady’s protection, the situation is best the 
way it stands. 

Mr. Elgin. That is what is back of the defense, Your 
Honor. 

The Court. If I should conclude, at the close of the testi¬ 
mony in this case, that I must set aside this conveyance, 
it seems to me that she ought to file immediately a motion 
for the appointment of a conservator. We have pending 
a bill— 

Mr. McCathran. That is the trouble; we have no law yet. 
The Court. Some of the Judges believe the Court has 
inherent power to do it. I have always doubted that. It 
wouldn’t come to me, anyway, because I am in a criminal 
court. But I believe a conservator should be appointed. I 
think this bill is tied up simply because somebody hasn’t 
pushed it out of there. But this old lady should have some 

way of protecting her property, accountable to this Court. 

• ••••••••• 

66 Emil H. Hart, 

• ••••*•••• 

By Mr. Laughlin: 

Q. State your full name, sir. A. Emil H. Hart. 

Q. And how old are you, Mr. Hart? A. Sixty-three 
years last April the 15th. 
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Q. Where do you live ? A. Two thirty-two Second Street, 
Southeast. 

Q. Who lives at that address? A. Mrs. Nora A. Colohan. 
Q. And who else? A. And Rebecca Thomas, the maid 
that works for her. 

Q. How long have you lived in that house, in the 

67 same house with Mrs. Colohan? A. Seventeen years, 
March 1st—since March 1st, 17 years. 

Q. Do you work? A. Yes, sir. 

Q. Where do you work? A. Bureau of Engraving and 
Printing. 

Q. How long have you worked there? A. Going on 12 
vears. 

Q. Will you tell us the kind of work you do there? 
A. Well, we do two kinds, machinist and tool maker. It 
is all classed in the same line, tool maker and machinist. 

Q. Now, Mr. Hart, in the house where you live with Mrs. 
Colohan, tell the Judge whether or not you assist in the care 
of Mrs. Colohan. A. Yes, I do, assist in the paying of her 
bills, buying groceries, and doing any banking, if she has 
any banking to be done, and look after roomers in the 
house, and I would say all incidentals pertaining to keep¬ 
ing a rooming house. 

Q. Now, Mr. Hart, before I ask you the next question— 
The Court. What do you mean, by the incidentals per¬ 
taining to the keeping of a rooming house? 

The Witness. Well, I will make it plain, now, Judge. 
For instance, Mrs. Colohan isn’t at at the present 

68 time well and able to take care of it. As I say, I do it 
for her. 

75 Bv Mr. Laughlin: 

Q. Did you ever see Mrs. Litz there? A. Very seldom 
after I met them the first time. 

76 Q. Did you ever see Mrs. Litz at Mrs. Colohan’s? 
A. Very few times. 
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77 By Mr. Laughlin: 

Q. Now, without going into the conversation, what 
any one said, did you ever find out, sir, that Mrs. Colohan 
had signed a certain deed? 

Mr. McCathran. I object. I would like to know the 
materiality of that question, Your Honor. 

The Court. I overrule the objection. 

The Witness. Answer it? 

The Court. Yes. 

The Witness. Yes. 

By Mr. Laughlin: 

Q. When did you find that out, sir? A. When Mrs. Colo¬ 
han’s tax receipt came through the mail. 

Q. Did you see the tax receipt? A. I seen it and opened 
the envelope. 

Q. And was it opened in the presence of Mrs. Colohan? 
A. Yes, sir. 

Q. And in whose name was the tax bill or the tax receipt, 
sir? A. It was addressed to Mrs. Elizabeth Litz, 232 

78 Second Street, Southeast. 

Q. And then did you take some steps of some kind 
after that, sir? A. I did. In a few days I went to the Dis¬ 
trict Building and checked the record, according to this tax 
bill; and thev showed me the book where the record showed 
Mrs. Litz. It showed it this way. I am sorry I haven’t the 
copy. It read this way: ‘ ‘ Property at 232 ’ ’•—I will make it 
this way, Judge: 

“From December 10,” if I remember correctly, “1947, is 
the owner, only for life.” 

I can state it some other way. In other words, the record 
showed, a big book, in print, definitely showed that Mrs. 
Litz would own this after her death. 

Now could I make it plainer?—and I gave you a photo¬ 
static copy. 

The Court. When did you find that out? 
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The Witness. Only, Judge, after this bill came through 
the mail. 

The Court. When was that?—not the exact date. 

The Witness. The photostatic copy he has there—I 
couldn’t definitely say, but I think December 10, 1947, or 
1948. 

Am I right? 

The Court. Who are you talking to? Mr. Laughlin? 
The Witness. I am sorry. 

*#•*###••• 

79 The Court. My question is when did that tax bill 
come to the house. 

The Witness. It was in the fall, if I remember correctly. 
They come twice a year by mail. It must have been in 
September. There are copies at the residence there. It 
was in the spring or fall. 

The Court. It must have been in the spring, because the 
deed wasn’t executed until December, 1948. You didn’t 
know about it until the following spring? 

The Witness. I didn’t find out anything about it until 
this receipt came, or the bill for the tax. 

The Court. All right. 

By Mr. Laughlin: 

Q. Now, Mr. Hart, did you ever see a paper like this, 
that I just show you? 

The Court. That is a photostatic copy, a picture of what 
purports to be a deed. 

• #•••••••• 

81 By Mr. Laughlin: 

Q. You say you heard on one occasion Mrs. Colo- 
han say something over the telephone. Tell the Judge 
what you heard Mrs. Colohan say over the telephone. 
A. Judge, I heard her ask Mrs. Litz to please return the 
deed; she didn’t mean for her to have the property. 

The Court. All right. 
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By Mr. Laughlin: 

Q. Was there anything else, now? A. Well, I don’t re¬ 
call anything else just now. 

Q. Now, then, did you ever talk to Mrs. Litz about a 
deed? A. At one time I talked to Mrs. Litz, Judge. 

Q. And where was that? A. In Providence Hos- 
82 pital. 

Q. And tell us when that was and who was present. 
A. Mrs. Litz and her son were present, when I asked her 
to please return the deed to Mrs. Colohan. That is why 
she really is sick. 

Q. Well, all right. What did Mrs. Litz say? A. She 
didn’t say anything, but walked out the room. She didn’t 
say anything, and no answer. She walked out the room. 

Q. Did Mrs. Colohan in that house have any kind of a 
box or a strong box or receptacle in which she kept papers 
or money or valuables? A. Yes; she had, well, a good- 
sized safe, Judge, probably 18 inches long, 14 inches wide, 
and not the same height, with a good lock and key on that. 
Does that make that plain, now? 

Q. All right. Tell us, what did she keep in that safe or 
in that box? A. She kept the— 

Mr. McCathran. I am objecting, Your Honor, before he 
answers. 

The Court. I overrule the objection. 

Mr. McCathran. My point is he hasn’t first established 
he knows anything about the contents. 

The Court. That is what we are just about to find out, 
I hope. 

*#»#••#••• 

96 The Witness. No. I will tell you why. I will 
explain that. When this was executed, she came 
from Sibley Hospital, under, I would say, narcotics, which 
they give anyone so they can sleep, or call it dope. 

Now, I know this. Pretty nearly every time she came 
from the hospital, she wasn’t normal. You understand 
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what I mean? Normal means she wasn’t sound. Her mind 
wasn’t unsound, but she was full of dope. That is the time 
Mrs. Litz came with a notary by the name of—she is out 
there now as a witness. May I ask this notary’s name? 
May I look at that? 

The Court. Yes (handing paper). 
#*##•*#**• 

123 Q. Oh, she did say something about it, then? She 
said she didn’t deed it willingly? Is that right? 

A. That is right. 

Q. And that is the first time you knew it, isn’t it? A. No. 
The first time I knew it was when Mrs. Litz had tax 
receipts mailed to her—and I say it was fraudulently done 
by Mrs. Colohan’s signing it—fraudulently. 

The Court. Where is the fraud in it? What was fraudu¬ 
lent about it? 

The Witness. She wasn’t normal, I fear. She had just 
come from the hospital, Sibley Hospital. 

The Court. Sibley? 

The Witness. Sibley. 

The Court. Not Providence? 

The Witness. No. 

The Court. Go ahead. 

By Mr. McCathran: 

Q. I want to understand you. You say she wasn’t 
normal, and this was July 16, 1949, because she had just 
come from Sibley Hospital? Is that correct? A. WThen she 
signed these papers, what I meant, she wasn’t normal. 

Q. How long had she not been normal? A. She has been 
normal otherwise, only with the exception that when 

124 she came from the hospital each time, on account of 
a sedative—or I call it “dope”—that they give them, 

to rest. 

**•••***•* 

129 The Court. But this envelope was addressed to Mrs. 
Litz, wasn’t it? Is that right? 
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The Witness. Well, I wouldn’t know that. Probably it 
shouldn't have been opened. 

The Court. You are a little bit ahead of me. Was the 
envelope that you are talking about addressed to Mrs. 
Litz? 

The Witness. At that address. 

The Court. Yes. Was it addressed to Mrs. Litz at 232 
—what is it?—Second Street, Southeast? Right? 

The Witness. Yes. 

The Court. Then w’hy did you open it? 

130 The Witness. Mrs. Colohan asked me to, Your 
Honor, to open it. 

**#*••#••• 

133 By Mr. McCathran: 

Q. And when did she go to St. Elizabeths? A. Septem¬ 
ber 1, 1950. 

Q. So that from then on you took your rent money to 
pay for her defense? Is that correct? A. She wasn’t 
there; so I couldn’t pay her. 

Q. And you used that money to pay for her defense? 
A. Part of it, yes, to pay rent; I mean, fuel oil bills and 
gas and electric and phone. 

Q. How long was she in St. Elizabeths? A. If I remem¬ 
ber corectly, up to the time that her case was concluded, in 
October. The attorney would have a proper record of 
what date. 

Q. I am asking you. A. It was in October, the latter 
part of October. 

Q. From September 1— A. That is right. 

Q. —to the latter part of October, you didn’t pay your 
rent? A. During the time she was away. 

134 Q. And you took that money to pay fuel oil bills? 
A. Or other bills, yes. I mentioned that during the 

last trial. 

Q. What bills did you pay, if other than fuel oil bills? 
A. Telephone, and electric bills, and gas. 
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Q. While she was in St. Elizabeths Hospital, who was 
living in that house? A. At that time there was no one 
but the maid, Rebecca. 

Q. And yourself? A. That is right. 

Q. Prior to September 1, when did you pay her the last 
month’s rent? A. Well, the record would show. 

Q. I am asking you. A. I don’t recall when I did, just 
now. 

The Court. What record would show that? 

The Witness. Well, Your Honor, I have some record of 
the way I spent money for groceries and so on, and other 
bills. I have the receipts for other bills. 

The Court. What Mr. Cathran is asking you now is when 
—really he is asking you—when did you last pay her any 
rent. 

The Witness. I am sorry; I couldn’t recall the date I did. 

The Court. And you say a record will show that. 
135 What record would show it? 

The Witness. I have some part records at home; 
but they are not complete. 

Mr. Laughlin. His voice drops, Your Honor. 

The Court. Speak louder. Mr. Laughlin can’t hear you. 
He says he has some part records at home. 

137 Mr. Laughlin. You Honor, I object to this. I think 
we are going far afield. The issue in this case is as 
to her capacity, Mrs. Colohan’s capacity, to sign this paper, 
and this suit is to set it aside. I can understand that the 
questions that would have a bearing—in other words, it 
isn’t this witness who signed the paper—the questions 
would have a bearing on the mental capacity of Mrs. Colo- 
han at that time. But we are going far afield here, I think. 

The Court. No, because all of this examination may help 
the Court to decide whether she was of sufficient mental 
capacity in December of 1948 to make that fee. 

Mr. Laughlin. Yes. I realize a wide latitude is allowed 
on that issue; and if that is the purpose of it, then, of 
course I have no objection. 
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The Court. The question you were asked, and which you 
have not yet answered, is a result of your own response 
that you knew why Mr. McCathran was asking you 
13S what the doctor looked like. Why is he asking you 
that? Why do you think he is asking you that? 
##•••*•*•• 

170 By Mr. Laughlin: 

Q. The bank account, did that money, or the proceeds 
of that account, did that come in any wise from Mrs. Colo- 
han or any of Mrs. Colohan’s properties or interests? A. 
Not at all. 

Q. That was your own money solely? A. That is right. 
Q. You have related here that you paid out certain sums 
of money to various attorneys. I believe you said you had 
receipts. At the outset of this case—and when I say “this 
case,” I am referring to the mental health case—you did 
come to my office and I believe you first talked to Mr. 
Owen, did you not? A. Yes. 

171 Q. And there were certain monies paid for litiga¬ 
tion and time and expense of psychiatrists and such 

as that? Isn’t that right? A. That is right. 

Q. You interviewed several psychiatrists, didn’t you, sir? 
A. That is right. 

Q. And do you recall, Mr. Hart, yourself, how many days 
the trial lasted in Judge Kirkland’s court? A. It started 
on a Wednesday at ten o’clock and continued on until the 
following Monday evening, until about five. 

Q. All right. Now, I understood from a question put 
to you by Mr. McCathran that from the time that Mrs. 
Colohan returned from St. Elizabeths, as a result of the 
jury’s verdict, that you did not yourself, and you have not, 
taken anything from-her account. A. That is right. I have 
not. 

Q. WTiat is that? A. I have not. 

• **••••••• 
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172 The Court. Late in 1950? 

Mr. Laughlin. Yes, sir. 

The Court. That is all right. 

Mr. Laughlin. I think we can safely put it as November, 
1950. 

The Court. And since that time you have taken nothing 
from her account? 

The Witness. No, sir. 

#*####*•#• 

177 Q. Mr. Hart, I want you to follow these questions 
very carefully. Mr. McCathran asked you some¬ 
thing about that will. The will you have produced here 
was a will of Mrs. Colohan, not your will, but the will of 
Mrs. Colohan. Is that right? A. Yes, sir. 

Q. On the will there are the names of two witnesses— 
Elise Voaros, or something like that. Was she at that 
time a roomer in the house? A. No. She lives in 228. 
The Court. And that is the house you own and rent? 
The Witness. That is right. She lives there—and this 
is her daughter. 

The Court. And she lives in the same house? 

178 The Witness. Yes. 

The Court. Your house? 

The Witness. Yes, sir. 

By Mr. Laughlin: 

Q. Did you tell those two persons the purpose for which 
you wanted them? In other words, did you tell them they 
were to witness something signed by Mrs. Colohan? A. 
Mrs. Colohan asked me to call them over. 

Q. Were those two persons previously known to Mrs. 
Colohan? A. Why yes, as neighbors. 

Q. Where was this will signed? A. In Mrs. Colohan’s 
residence. 

Q. And you were present? Is that right? A. Yes. 

Q. And were the two persons present when Mrs. Colohan 
signed it? A. Yes. 
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Q. And do you recall whether anything was said by either 
of the two before Mrs. Colohan signed it? A. They talked 
about it before. 

Q. What was said, substantially, if anything? A. As far 
as that, they read the papers, and Mrs. Colohan had under¬ 
stood them before, and they didn’t do but very little talk¬ 
ing. The only thing was Mrs. Colohan said, “All 

179 right; I will sign the papers.” 

Q. Then when this was signed, it was your opinion 
that that was a good and binding will? Is that right? 
A. Well, I never gave it much thought. 

Q. And that was Mrs. Colohan’s property, wasn’t it? 
This really belonged to her, after she signed it? A. She 
asked me not to put it in her safe. 

Q. Why didn’t you then, with this done, sir, turn it over 
to Mrs. Colohan and ask her what she wanted done with it? 
A. I asked her, and she said for me to take care of it, that 
she didn’t want it put in her safe. 

Q. Yes; and then you put it in your own, some strong 
box or receptacle or something of the kind, or in the bureau? 
A. And she knew I did it. 

Q. What else was in that bureau or receptacle, sir? A. 
There is nothing else, as far as—here is the papers I prom¬ 
ised to bring over. This was with that. 

Q. First tell me this, sir: Did Mrs. Colohan tell anyone 
else, or did you tell anyone else, that she had signed a will? 
A. I never, and I don’t know whether she did or not. I 
never asked her. 

Q. Are you certain, sir, that these tw r o persons who 
appear on here as witnesses knew that it was a will 

180 that they were signing? A. I am certain of that. 

189 The Witness. Well, she could still do as she liked, 
if she -wins the suit, -which I think, I don’t know— 
The Court. Suppose she does. If she wins the suit—let 
us put it that way—then the deed to Mrs. Litz is cancelled 
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and the property then is hers completely. How, in yonr 
opinion, would that benefit her?—benefit Mrs. Colohan. 

The Witness. Yes. 

The Court. How would it benefit her? 

The Witness. Well, she could still do as she likes. 

The Court. What do you mean, she could still do as she 
likes? 

The Witness. With the property. 

The Court. You mean she could sell it? 

The Witness. Yes; that would give her a chance to 
sell it. 

The Court. Why would she want to, at her age? 
190 The Witness. Well, I am questioned so much I 
am getting weak. 

Mr. Laughlin. He drops his voice. 

The Court. He says he is getting weak. 

Mr. Laughlin. All right, sir. 

The Court. See if you can’t keep your strength another 
15 or 20 minutes or so. You know, do you not, that the 
deed to Mrs. Litz retains in Mrs. Colohan a life estate? 

The Witness. Yes. 

The Court. You know what that means, don’t you? 

The Witness. Yes. 

The Court. It means Mrs. Litz can’t do anything about 
it, and that Mrs. Colohan has a right to live there the rest 
of her life. 

The Witness. Yes. 

The Court. Do you think that is good for her, or not? 

The Witness. I think that is all right for Mrs. Colohan. 
She is getting along all right. She has Bebecca Thomas 
there to take care of her. 

The Court. So that the only advantage it would be to 
her if this deed were cancelled would be that she, Mrs. 
Colohan, would then have it outright, shall we say, and 
could sell it. 

The Witness. Yes. 

The Court. And would you think it would be advantage¬ 
ous to her to sell it? 
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191 The Witness. For one reason, that she could sell 
it and get a smaller place, one floor, without high 

steps. This place has high steps. 

The Court. How many rooms are in the house that you 
own? 

The Witness. The same rooms as hers. 

The Court. And on the first floor of 232—is that it ? 232 ? 
The Witness. Yes. 

The Court. How many rooms are there? There are 
dining room, front room and kitchen. I already know that. 
The Witness. Yes; and a bedroom in the rear. 

The Court. Who lives in that bedroom? 

The Witness. Mrs. Colohan part of the time. The bed 
is in the dining room now. 

The Court. Mrs. Colohan’s bed is? 

The Witness. Yes. 

The Court. Why is that? 

The Witness. In the winter it is very cold, and Rebecca 
has been staying in the back room, since she has been in 
the dining room. 

The Court. There is no bath on the first floor? 

The Witness. No. 

The Court. Is there any lavatory on the first floor? 

The Witness. No. There is one in the basement. 

192 The Court. And on the second floor? 

The Witness. Yes. 

The Court. That is all I want to ask at this time. 

Mr. Laughlin. I had completed, I believe. 

• ••***•••• 

204 Dr. John Chester Brady, 

• ••##*•••« 

206 By Mr. Laughlin: 

Q. Now, Doctor, directing your attention to the year 1948, 
did you, sir, have any conversation with Mrs. Colo- 

207 han with regard to the transfer of her property, or 
a deed that she may have made to anyone? Do you 
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have any recollection of it, sir? A. Yes, I have a definite 
recollection of that, sir. 

Q. And can you—first, did you know there had been a 
deed prepared? A. You mean after she asked me about 
this thing, sir? 

Q. Yes. A. I understand there was. I wasn’t there. 

Q. Did you ever see the instrument, the paper, the deed? 
A. Yes. 

Q. Tell us about that, sir, the conversation. A. Well, 
Mrs. Colohan asked me for some advice as to making a will 
and what not, back in 1948 I think it was. I am not sure 
of the time. And as I have always tried to do, I told her 
the thing to do would be to get ahold of a lawyer; that X 
was only a physician and that was another profession, and 
they should handle that the way they see fit. 

Then she spoke of her family and what not and what not; 
and I spoke to one of her nieces, one time, sir. 

Q. Would you know the name of that niece? A. I don’t 
believe I would recognize the name. 

Q. I will point out this lady here at the table. A. That 
is the one. I don’t know her married name. 

Q. Now can you tell us the conversation you had 

208 with the lady here— 

The Court. That is Mrs. Litz. 

The Witness. That is right—Mrs. Litz. 

• ••**#•*•* 

209 Q. You did find out at some time, did you not, that 
Mrs. Colohan had made some kind of a conveyance 

or had signed some kind of a paper, a will or a deed or 
something? You did find that out, did you? A. Yes. 

Q. This conversation that you just related to the 

210 Judge, was that before you had found out she had 
made this conveyance or this will? A. Yes, that was 

before. 

Q. About how long before, sir? A. Oh, I don’t think it 
was too long, Mr. Laughlin. I don’t know exactly when 
she made that will or conveyance or whatever you call it. 
But it wasn’t too long. 
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Q. How did you find out? From what source did you get 
your information that Mrs. Colohan then had made some 
kind of a—had signed some kind of a paper or had made a 
will or a conveyance of some kind? A. Mrs. Colohan told 
me, and the man who lived in the house told me. 

Q. Who was that? A. Mr. Hart. 

Q. And what did Mrs. Colohan say about it? A. Well, 
Mr. Laughlin, that is awfully hard to remember. 

Q. Approximately, the substance of it. Did she say she 
wanted that done, or that she was sorry it was done, or she 
had been taken advantage of, or something like that? A. I 
can’t put it that way. Mrs. Colohan was upset quite a bit. 
Q. About what? A. About all of the things that she 
seemed to be doing at the time, quite upset, because 

211 one side was pulling one way and the other side was 
pulling the other. 

Q. Tell us the persons who comprised each side. You 
said one side was pulling one way. Which side was that? 
A. I would say Mrs. Litz. 

Q. And who was on the other? A. Mr. Hart. 

• ••*#*#••• 

212 Q. Directing your attention to the year 1948, if 
you will, and particularly in the fall of 1948—Your 

Honor, does our Clerk have either the deed or the photo¬ 
stat?—calling your attention to December, the latter part 
of 194S, in December or around about that time, are you 
able to express an opinion as to Mrs. Colohan’s condition 
as of that time? A. Yes, I believe I can, Mr. Laughlin. 

Q. Can you tell us whether in your opinion she was able 
to understand the nature of any instrument signed by her? 
A. I should say yes, at that time, sir. 

Q. Are you able to tell us whether at that time she could 
read a paper put in front of her? A. I didn’t go into it 
that deep, sir, at the time. I wouldn’t know. Maybe 

213 they read it to her. I wouldn’t know. I wasn’t 
there. 
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The Court. The question is, do you know from your pro¬ 
fessional treatment of her and your observation of her 
whether she could read a typewritten paper? 

The Witness. I don’t know that, sir. 

By Mr. Laughlin: 

Q. You wouldn’t express an opinion, one way or the 
other? A. No, I would rather not, because I would rather 
be sure of what I say. 

Q. You are a general practitioner and not an eye spe¬ 
cialist? A. I am a general practitioner. 

Q. Do you know whether Mrs. Colohan ever had an eye 
specialist or anyone prescribe glasses for her? A. She 
had glasses, but I don’t know who prescribed them for her. 
I don’t remember that, exactly. 

Q. Can you tell us this, sir? Has there been any part 
of Mrs. Colohan’s life, in so far as you know, in the past 20 
years, was there any period within that time, in your judg¬ 
ment, that she was incapable of making a valid instrument? 
A. I understand that she was incapable, Mr. Laughlin, at 
the time she was transferred over to the other hospital. 
That was after that, you understand, that that deed or in¬ 
strument or whatever you call it was made. 

• •*#*#•••• 

217 Q. Would you say as of this time she is of unsound 
mind? Would you go so far as to say that? A. No, 

218 sir. I would say she is senile. 

Q. Would you say she is of sound mind? A. With 
reservations. 

Q. In vour judgment is she better oil in this home than 
she would be in a mental institution? A. Oh yes. I think 
you did that, Mr. Laughlin, for her. 

Q. Yes. Well— 

The Court. As distinguished from sanity or insanity, in 
your opinion is Mrs. Colohan now mentally capable of ex¬ 
ecuting a valid contract?—by which I mean, would she be 
able to understand, reasonably, rationally, an event or a 
business transaction of some importance? 
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Tlie Witness. As of today, Your Honor— 

The Court. Let us say, could she figure it out? 

The Witness. I don’t think so, sir. 

The Court. And how long back would you say she has 
been unable mentally to do that? 

The Witness. As I say, she has been gradually getting 
this way as time goes on, more and more. 

The Court. What about January 1,1951? Just take that 
date as the first day of the current year. 

The Witness. I see what you mean. I don’t believe then 
she would have been mentally capable. 

The Court. What about July 1, 1950? 

219 The Witness. I don’t believe then she would have 
been. 

The Court. What about January 1 of 1950? 

The Witness. She was degenerating all the time, gradu¬ 
ally getting progressively worse. 

By Mr. Laughlin: 

Q. Could you respond to what the Judge said about 
January 1, 1950? A. I am trying to pull myself together 
and see if I can remember. 

I don’t believe, Judge, she would have been alert, as you 
said, to know the business. 

The Court. I don’t mean the kind of insanity that causes 
people to be put in St. Elizabeths Hospital. 

The Witness. That is right. 

The Court. I am talking about mental capacity. 

The Witness. For executing wills or deeds. 

The Court. Yes—for engaging in a transaction of rela¬ 
tive importance, in some substantial business affair. 

The Witness. I understand. 

The Court. I don’t mean could she telephone to the 
grocery store and order some groceries. 

The Witness. I understand. 

The Court. But would she be able, on January 1, 1950, 
to understand an offer to buy her house, and decide, ration- 
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ally, reasonably, whether it was a good idea to sell 

220 her house. 

The Witness. I don’t believe she had the mental 
capacity for that, Your Honor. 

By Mr. Laughlin: 

Q. Doctor, following the Judge’s question, on January 
1,1950— A. January 1,1950, yes. 

Q. —suppose we say January 1, 1949. Suppose then at 
that time someone told her there was a real estate boom, 
or something like that, and she had an offer of this much 
for a house, could she at that time satisfactorily have nego¬ 
tiated, that is, to her best interests, for a transaction of that 
gravity, freely, and understand what she was doing? A. 
January 1,1949? 

Q. January 1,1949. 

Mr. Elgin. May it please Your Honor, I believe the 
Doctor answered a little while ago that at the time of this 
deed he felt— 

The Court. That was the 10th of December, 1948. The 
Doctor has already testified he thought she was then cap¬ 
able mentally of executing a valid deed. 

The Witness. Yes, sir; that was in 1948. 

By Mr. Laughlin: 

Q. What would you say about January 1, 1949? A. It is 
awfully hard. It is just 20 days. As far as I could 

221 see, there would not have been a whole lot of change 
in that period of time, Mr. Laughlin. 

Q. Would you say on December 10,1948, that Mrs. Colo- 
han could understand the nature of a transaction, that is, a 
transaction, that would affect her rights in her property, 
and be able to intelligently discuss that and to be fully 
capable of knowing what she was doing? Would you go as 
far as to say that, Doctor; or are you in doubt about it? 
A. I see what you are trying to get at, Mr. Laughlin. 

The Court. As of when? 

Mr. Laughlin. December 10, 1948, or December 1. 
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The Witness. May I repeat what I say in the first place ? 
The woman asked me about making the wlil; and I merely, 
in my way, told her the thing to do. She said she wanted to 
make it in a certain way, and I said “All right; you do 
that any way you want, and I have nothing to do with that. ’ ’ 
And as far as I am concerned, if she made her will at that 
time, in December 1948, she was capable of doing whatever 
she was doing. 

By Mr. Laughlin: 

Q. Was she capable of understanding what she was 
doing? A. I told the Judge a while ago I couldn’t answer 
that question. 

249 Mary Catherine Litz, 

Direct Examination 
By Mr. Laughlin: 

Q. Mrs. Litz, for the record, state your full name, please. 
A. Mary Catherine Litz. 

Q. And where do you live, Mrs. Litz? A. Now I live at 
7307 Hansford Street, Southeast. 

Q. That is in the District of Columbia? A. That is in 
Maryland. 

Q. Are you related to Mrs. Colohan? A. She is my 
aunt. 

Q. Now directing your attention to the year 1948, did 
you see her in 1948? That is, did you see her frequently 
in 1948, or did you see her at all? A. Yes, I did. I always 
called on my aunt. I have always kept in touch with her. 

Q. In 1948, how many times would you say that you saw 
her? A. Well, I am sure I didn’t leave a month go by that 
I didn’t go there. 

Q. Directing your attention to the last half of 1948, 

250 say, for instance, from July 1 to December 31 of 

1948, do you know whether or not Mrs. Colohan was 
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in a hospital? A. To the best of my memory she was in 
Sibley. I thought she was in Sibley in, I think it was in 
October. 

Q. Of 1948? A. Yes. 

Q. And did you go to see her in Sibley? A. Yes. My 
mother and I went to see her. 

Q. Once or more than once? A. Well, she told me she 
was only there a very short while. I know I was there 
once. I remember that very well. 

Q. Do you know what her ailment was at that time? 
A. Yes. It wasn’t clear how she had gotten it, but she had 
an injury to her shoulder and arm. 

Q. And do you know about how long— A. It was a sort 
of rheumatism, I think. She says she thinks she fell against 
something or hurt it in some way. But it was her arm that 
she had hurt. 

Q. Do you know about how long she remained in Sibley? 
A. I don’t. It was a short while. That is all I can say. 
But it seems to me it was Sibley, as far as I remember, that 
she was in Sibley, and I remember my mother and I went 
there. Aunt Nora has been back and forth to the hospital 
so many times that even the Doctor doesn’t remember ex¬ 
actly. 

Q. Was your relationship in the year 1948 and in 
251 years prior to 1948, was your relationship with Mrs. 

Colohan friendly? A. It was always friendly and 
still is. 

Q. Did you two ever become unfriendly? A. No, we 
didn’t. 

Q. Now, you recall in December of 1948 that you had 
Mrs. Colohan sign some instrument; is that right? A. 
Yes, that is true. 

Q. A deed? A. At her direction. 

Q. All right. When did you first discuss that with Mrs. 
Colohan, about the signing of this instrument? A. After 
I had talked to Doctor Brady. 

Q. When was that? A. When? 
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Q. Yes. A. It was either in the last part of November 
or the early part of December. 

Q. And did you talk with him about signing a deed or 
paper! What vras the discussion you had with him! 
A. Well, this is the way it happened. My aunt, it seems 
to me, was there from in the latter part of the fall; and 
when she went home, she was home, I guess, several weeks, 
and I was going to see her then, because every time she was 
in the hospital I went to see her and I went to see her 
252 after she came home, for a good while. So she kept 
telling me, “Doctor Brady wants to see you. ,, 

Well, I went there several times, and she told me the 
same thing several times, “Doctor Brady -wants to see 
you, and go and see what it is.” I never met him there, 
because I wasn’t there at the time Doctor Brady came. So I 
went to the office and I waited there. He had a large crowd 
in the office and I talked to Doctor Hale while I was there, 
his son-in-law. So when Doctor Brady saw* me, he said “I 
don’t want to talk about your aunt, I want to talk about 
you.” And he told me how things were there; that this 
Hart was living there; and he asked her what about her 
own people, what did she think of her own people, about 
doing something for her own people. And he said she was 
interested in leaving me the house. Doctor Brady didn’t 
know what form of paper she made out. 

But it was right after that, when I saw her right after 
this, she said “What did Doctor Brady want to see you 
about!” And I said “He was just talking about you.” 

And she said “Come on and tell me what it was. I know 
what it was, because we have talked it over before.” And 
she said “I do want to do that, Mary. I know that other 
deed has been destroyed and I want to make another one, 
because I have always wanted you to have this house. 

Q. Was there another deed? A. Yes, there was another 
deed. 
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257 A. My aunt went to the hospital, I think Sibley 
Hospital. I think that was the time in 1945. She 

258 had some eye infection. And when I went to see her 
Shortly after that, she told me that Rebecca said that 

while she was in the hospital, that Hart had gone to the safe 
and had opened it and got this deed out and had torn it in 
small pieces. And Rebecca said the same thing; Rebecca 
came in and told me how he had done it, torn it in tiny pieces 
and put it on the gas stove and let the flame get it, and said 
“Mary will never get this house.” 

Q. Did you then tell Mrs. Colohan what had happened to 
the deed, or ever mention it to her? A. X never brought 
it up again. 

Q. Did you have access to this safe of Mrs. Colohan’s? 
A. I did not. I did not know where it was located. 

Q. At no time? A. At no time. 

Q. When was the next time you had a discussion with 
Mrs. Colohan about giving you another deed? A. She 
opened the discussion. My aunt opened the discussion. 
It was after Doctor Brady, after she had talked to Doctor 
Brady and Doctor Brady had talked to me and the next time 
I went to see her. That was in December. 

Q. Of what year ? A. Of 1948. And I had this deed then 
made out. She told me to go ahead, after she had talked to 
both myself and Doctor Brady, to go ahead and have the 
deed made. 

Q. Do I understand, then, that she went to Sibley 

259 Hospital some time in 1945, you told us? 
A. yes 

Q. Do I understand you did not discuss the matter of 
another deed with Mrs. Colohan between 1945 and Decem¬ 
ber of 1948? A. I didn’t bring the subject up until my aunt 
brought it up. 

Q. Well, when did she bring it up? A. In 1948, in the 
fall of 1948, when Doctor Brady—he didn’t send for me. 
My aunt kept telling me Doctor Brady wanted to see me; 
and when I went there, Doctor Brady told me my aunt 
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wanted to be sure I had the house, and he said “You are 
the only one your aunt is interested in. She had always 
considered leaving you the house.” 

Q. And I believe your mother vras Mrs. Rainey? A. Yes, 
She is Aunt Nora’s sister. 

Q. And Mrs. Rainey and Mrs. Colohan are friendly? A. 
Very friendly. She called—that is, Hart has to dial for 
her—she called last week and my aunt talked to my mother. 

Q. Do I understand, then, that between the time she went 
to Sibley, in 1945, and up to the time of the fall of 1948, 
you did not discuss the matter of another deed with Mrs. 
Colohan or she did not discuss it with you? A. No; there 
was no discussion. 

• •**•••••• 

261 Q. At that time, then, why did you take the deed 
and why didn’t you leave it with Mrs. Colohan at 

that time? A. Why did I take it? She gave it to me. 

Q. You are sure she did? A. She handed it to me. Mrs. 
Hunter was there when she handed it to me. 

Q. In your opinion, she was all right, she was of 

262 sound mind? A. She certainly was. 

Q. And she knew exactly what she was doing? 
A. She certainly did. 

Q. And you are sure she could understand the nature of 
the transaction? A. Mrs. Hunter read it to her, and she 
leaned back in the chair and said “Now I am satisfied. I 
have that off of my mind, and if anything happens I know 
things will go as I wanted. It is the house I am most 
interested in.” 

Q. Who do you say read it to her? A. Mrs. Hunter. 

Q. Who is Mrs. Hunter? A. Mrs. Hunter; she is a 
notary. Her name was Mrs. Gladman, and she has 
married since. 

Q. Are you sure she read the whole thing? A. She read 
the whole thing, and Aunt Nora said it was just like the 
other one. I told her it -was exactly the way I had explained 
the other deed that Mr. Bischoff had made. 
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Q. Can you tell us, then, in December of 1948, whether 
or not Mrs. Colohan was able to read a paper? Could she 
read— A. Her eyesight has been bad for some time. She 
wore glasses and tried to read. But she asked us to read 
it for her, and we read it, that is, Mrs. Hunter read it. 

Q. Then in your opinion at that time she was fully 
capable of attending to her own affairs? A. I 

263 wouldn’t certainly take advantage of my own aunt. 

Q. No. In your opinion at that time she was fully 
capable of attending to her own affairs? A. She certainly 
w^as. 

Q. And knew exactly what to do? A. And knew exactly 
what to do. 

Q. And you had no doubt about that? A. Yes. 

Q. Later did you change your mind about that and feel 
she had lost control of her faculties? A. I knew it in the 
summer of 1950. Hart had worried her to death from the 
time he found out. He didn’t find out about this deed until 
her following birthday, because she told me right before 
that, she says, “I am going to tell him, because he says 
‘I will ask you again to marry me on your birthday,’ and 
lam going to tell him in all fairness the house belongs to 
Mary; and then I will see what he is after, whether it is me 
or what I have got, my property.” She said those words 
to me. 

Q. Mrs. Litz, you were here the other day when Mrs. 
Colohan testified. A. I was. Aunt Nora will say anything 
Mr. Hart tells her to say. She is completely under his spell 
now. He has worried her to death. It is a shame she was 
left there with him. 

264 Q. You tried to put her in an insane asylum. A. 
I did that, Mr. Laughlin, because I was told by 

counsel I had to get her out of the house in order to rid her 
of this man. 

Q. In other words, if you were successful, Mrs. Litz, in 
putting her in the insane asylum, there wouldn’t have been 
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any question about your getting the property. A. That had 
no part in it. That had nothing to do with it. 

Mr. Elgin. May it please the Court, excuse me. The 
record will show that the petition in the mental health case 
was signed by Mrs. Rainey, the sister of Mrs. Colohan. 
Mrs. Litz submitted an affidavit in that case, along with 
some others. 

Mr. Laughlin. All right. We will come to that. 

By Mr. Laughlin: 

Q. When did you first believe, Mrs. Litz, that Mrs. Colo- 
lian should go to the insane asylum? A. I didn’t like my 
aunt to go to the insane asylum at all. I wanted my aunt 
to be free from that man. My counsel told me that she had 
to be removed from the house before we could put him out. 
That was my whole reason. I had a little, two-bedroom 
home. I didn’t have any place to bring her to. And I 
don’t have too much faith in these rest homes, and I knew 
in a government hospital she would be cared for well. I 
knew that. I had no dread or fear of it. 

265 Q. Well, of course, you probably knew she was 
miserable out there, didn’t you? A. No, I did not. 
I went to see her, and that man was there. I knew every 
time he saw me it was just like, well, a red flag to a bull. 

Mr. Elgin. May it please the Court, I don’t like to inter¬ 
fere with counsel; but this is his witness and this is in the 
nature of cross-examination. 

The Court. No. It is an adverse witness. That is all 
right. 

Mr. McCathran. I didn’t hear him declare her to be a 
hostile witness, or ask to examine her as a hostile witness. 

The Court. He didn’t have to. Mrs. Litz is the defend¬ 
ant in the case. There is nothing the matter with the ex¬ 
amination. That is all right. 

By Mr. Laughlin: 

Q. Mrs. Litz, you did make an affidavit jin the case, 
didn’t you? A. Yes, I did. 
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Q. And you said in that affidavit that you had been very 
close to Mrs. Colohan and you had visited her on frequent 
occasions ? A. Yes. 

Q. Now, do you recall when you testified in the mental 
health case before Judge Kirkland and a jury! Do 
266 you remember that? A. You mean the jury in the 
lunacy hearing? 

Q. Yes. A. Yes. 

Q. Over in the Standard Oil Building. And you recall 
I asked you and didn’t you say you had seen her very 
little, that it was very infrequent? A. I couldn’t have said 
that, because I always went to see her. 

Q. Did you say you had been going frequently? A. I al¬ 
ways went to see my aunt, until this man found out she 
had left the house to me, when he made all kinds of threats 
against me, even against my life, if I went there. 

Q. But, Mrs. Litz, you were satisfied in December, 1948, 
that Mrs. Colohan knew what she was doing and was able 
to convey this property to you? You had no doubt about 
that? A. I had no doubt about that 

The Court. You have gone over that. 

By Mr. Laughlin: 

Q. Now, when in your opinion, since you visited her fre¬ 
quently, when in your opinion was the time you came to 
the conclusion she was of unsound mind? 

The Court. She has testified to that. She said in the 
summer of 1950 she knew by that time that her mind had 
deteriorated. 


278 Dr. Michael M. Miller. 


Direct Examination 
By Mr. Laughlin: 

Q. Doctor, state your full name. A. Michael M. Miller. 
Q. And what is your profession? A. Doctor of medi¬ 
cine. 
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Q. And will yon give a little something of your back¬ 
ground and training and education? A. I graduated from 
the University of Vienna Medical School. 

Mr. McCathran. I wonder if this doctor has qualified 
before as a specialist, and then we won’t raise any ques¬ 
tion as to his qualifications. 

By Mr. Laughlin: 

Q. You have qualified before in this Court, and in others? 

279 The Witness. I first examined her at St. Eliza¬ 
beths Hospital in December, 1950,1 think it was. 

By Mr. Laughlin: 

Q. And then did you also examine her in the court¬ 
room? A. I did. 

Q. Did you at that time, in the fall of 1950, arrive at an 
opinion as to her mental capacity? A. Yes, I did. 

Q. Will you tell the Judge what your opinion was at 
that time? A. I feel she was suffering from senile de¬ 
mentia psychosis, on the basis of an arterio sclerotic de¬ 
terioration. 

280 Q. In your opinion, in the fall of 1950 would she 
be capable of executing a valid instrument or dis¬ 
cussing or negotiating a business transaction and under¬ 
stand the nature and consequences of her action? A. I 
doubt that very much. 

Q. Can you tell us, then, in your opinion, based upon 
that examination, how long that condition existed? A. 
That would be very difficult to say. It would depend upon 
a number of factors. It would depend upon the history 
of the case, on the first developing signs of arterio scle¬ 
rosis when they appear, the earlier signs. 

If the history of the case would show, for example, that 
the patient might have shown arterio sclerotic changes in 
the retina, for example, then you can draw a pretty certain 
conclusion that these arterio sclerotic changes also are in 
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the cerebral vessels. Among the best indicators are the 
changes in the eyegrounds, the calcification of the blood 
arteries of the retina. 

Now, if there were any other changes, such as vascular 
arterio sclerotic changes, that is, in the blood vessels gen¬ 
erally, or arterio sclerosis, her disease, these would all be 
indicators to indicate the early onset of arterio sclerosis. 

If in addition this was supported by a history of con¬ 
fused or irrational behavior, or poor or flighty judgment, 
poor memory, and other signs of that sort, then you would 
have a pretty good indication that the disease existed much 
earlier. 

281 Q. Doctor, could you tell us whether that condi¬ 
tion, in your opinion, existed in the year 1949, the 

year before you examined her? A. I couldn’t say. I didn’t 
examine her at that time. But I -would say that if these 
signs existed earlier, such as changes in the eyegrounds 
and vascular changes, there is a very good likelihood that 
the condition existed earlier. 

Q. Doctor, if the patient was confined in Sibley Hospital 
or one of the hospitals in 1948 and was suffering from 
arterio sclerosis, and I believe something that is called 
“iritis”—what is that term, sir? Have I described it cor¬ 
rectly? A. Iritis is an inflammation of the color part of 
the eye, the part that carries the pigment of the eye. 

Q. If she was confined, say, in 1948, in a hospital, suf¬ 
fering from arterio sclerosis, in your opinion would she 
have been incapable of executing a valid instrument in De¬ 
cember of 1948? 

Mr. MeCathran. I don’t recall any testimony she was 
confined to the hospital in 1948 suffering from arterio 
sclerosis. 

The Court. Neither do I. 

Mr. Laughlin. There was testimony of the niece that she 
was in the hospital in 1948. 

The Court. But as I recall it, she said it was 

282 either—and so did Doctor Brady, I believe—I have 
forgotten whether it was an inflammation of the eye 


? 
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or some kind of an infection of the eye, or she had suf¬ 
fered some kind of a fall, apparently. I have forgotten 
which. 

Mr. McCathran. That is correct. The doctor testified 
that in 1945 there was a record she was in Sibley Hospital 
suffering from iritis; and Mrs. Litz testified she was in 
the hospital sometime in 1948 from this injured shoulder. 

The Court. That is right, and not arterio sclerosis. 

Mr. Laughlin. Suppose I ask him this question, then, 
Your Honor— 

By Mr. Laughlin: 

Q. If she was confined, if she was suffering from arterio 
sclerosis during a part of 1948, in your opinion would she 
have been incapable of executing a valid instrument— 

The Court. Don’t answer that, because there is noth¬ 
ing upon which to base such a supposition. 

By Mr. Laughlin: 

Q. If she was in a hospital suffering from arterio scle¬ 
rosis in 1944 or 1945— 

The Court. There is no evidence of that 

Mr. Laughlin. Then I would ask that the Doctor be 
withdrawn and put the hospital records on, Your Honor. 
I think we can show that that is true. 

The Court. All right. 

283 (The -witness accordingly left the stand.) 

Mr. Laughlin. Can I have the hospital record? 

The Court. Is there anyone here from Sibley Hospital? 

Spectator. I am here. 

The Court. Come forward, please. 

Stay in the courtroom, Doctor. 

Whereupon 

Florence Hansen, called as a witness by counsel for the 
plaintiff, and being first duly sworn, was examined and 
testified as follows: 
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Direct Examination 
By Mr. Laughlin: 

Q. Will you give us your full name, please? A. Flor¬ 
ence Hansen. 

Q. And what is your occupation? A. Medical record li¬ 
brarian. 

Q. At what hospital? A. Sibley Memorial Hospital. 

Q. As the result of a subpoena, have you produced cer¬ 
tain records called for in the subpoena? A. Yes, sir— 
microfilm. 

Q. Can you from that translate or describe for us? A. 
If you have a reader in the court, yes, sir. 

Q. What is that? A. It takes a reader to put the 
284 microfilm on. I have a summary card. 

The Court. You mean it takes one of those view¬ 
ers? 

The Witness. Yes, sir; a Becordak viewer. 

The Court. They are the only records you have? 

The Witness. Yes, sir—except these cards. 

Mr. Laughlin. Suppose I ask this question, Your 
Honor— 

By Mr. Laughlin: 

Q. Can you tell us the dates she was in Sibley Hospital? 
A. November 12, 1945, to November 18, 1945. 

Q. Any other times? A. We have none subsequent to 
that time. 

The Court. Is there a record you have which does not 
require the reader, telling us what she was in the hospital 
for? 

The Witness. Yes, sir—iritis of the right eye; hyper¬ 
tension. 

By Mr. Laughlin: 

Q. Is there anything in there that she was in there for 
arterio sclerosis? A. No. 
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Q. Based on your experience, what summary would ap¬ 
pear on the record proper? A. There is supposed to be a 
history and a physical. Whether there is one on here, we 
hadn’t enough internes at the time and there might not be 
one. And the temperature chart and this diagnosis and 
the nurse’s notes. 

285 The Court. Does the record you can tell us about 
here in the courtroom disclose who the doctor was? 

Was it Doctor Brady? 

The Witness. Yes—Doctor Brady. 

Mr. Laughlin. Suppose we withdraw this witness for a 
moment and we can see if the record from Providence is 
here. 

The Court. Yes, Miss Hansen, if you will just have a 
seat there. 

(The witness accordingly left the stand.) 

Whereupon 

Frances Kline, called as a witness by counsel for the 
plaintiff, and being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Laughlin: 

Q. Will you state your full name, please? A. Frances 
Kline. 

Q. And are you connected with one of the hospitals 
here? A. Yes, sir. 

Q. And what is your position with the hospital? A. I 
am a clerk in the record room. 

Q. At Providence? A. Yes, sir. 

Q. Have you produced certain records called for 

286 in a subpoena? A. Yes, I have. 

Q. For instance, without reading any records, do 
the records reflect a Nora Angela Colohan was in Provi¬ 
dence Hospital? A. Yes, sir. 

Q. On more than one occasion? A. Yes. 
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Q. Tell us the different occasions. A. The first was 
August 10, 1947, until August 16, 1947. 

Q. And at that time what was she suffering from? A. 
Her diagnosis was cardio vascular renal disease. 

Q. Does it show the physician? A. R. S. Williams. 

The Court. Is he Doctor Brady’s assistant? 

Mr. McCathran. He is Doctor Brady’s assistant. 

By Mr. Laughlin: 

Q. What is the next confinement? A. February 7,1950; 
discharged March 10, 1950. 

Q. And what was that? A. Upper respiratory infection, 
virus in origin, and generalized arterio sclerosis. 

Q. Now, what is the other one? 

The Court. What word preceded “arterio sclerosis”? 

The Witness. “Generalized.” And the next one— 

287 By Mr. Laughlin: 

Q. Yes, and the next one? A. August 13, 1950, to 
September 1, 1950. 

Q. And what does that show? A. Senile psychosis, epi- 
dermosis, and peripheral neuritis. 

Q. Now will you come back to that first diagnosis—was 
that 1947—and tell us what the records show? What does 
your record show as to that? A. Well, her chief com¬ 
plaint was nervousness and rundown. Do you want me 
to read it? 

Q. Yes. A. “About two to three months ago the pa¬ 
tient’s eyelids began swelling in the morning; and after 
bathing with Witch Hazel, the swelling subsided. No 
swelling of the hands. Patient says her urine is always 
colored like water.” 

Q. Is that all? A. Well, it goes on—“No shortness of 
breath, sleeps on pillow, ankles swell occasionally and 
swelling disappears during the night.” 

Q. Will you look in those records and see if there is any 
mention in there anywhere of arterio sclerosis. A. It gives 
her past history. 
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Q. Yes; tell us that. A. “Three years ago patient 
28S had swelling of eyes.” But it says “No previous hos¬ 
pitalization.” 

Q. I mean, does it show in there anywhere “arterio 
sclerosis”? A. Not that I can find. 

Q. Is it on any other of the pages? A. No. 

Mr. McCathran. Your answer is No? 

The Witness. “No.” 

Mr. Laughlin. I might say, Your Honor, from the 
notes I had on Doctor Brady, there were two confinements 
and on both occasions there was arterio sclerosis. 

The Court. He didn’t so testify. He said there were 
two confinements, but not that there were arterio sclerosis 
present each time. 

Mr. Laughlin. Well, maybe I misunderstood him. But I 
called him again this morning and I wrote this on an en¬ 
velope—and of course I could be mistaken. 

The Court. What did he say to you this morning? 

Mr. Laughlin. I wanted to be sure of the precise ail¬ 
ment, because I didn’t write this down yesterday. We know 
there were two confinements in the hospital. 

The Court. When were they? 

Mr. Laughlin. And one was a date earlier, either in 
1948 or earlier than 1948; and then this other one. 

Mr. McCathran. There were two confinements in 
289 the hospital in 1950. 

Mr. Laughlin. That is all. 

The Court. That is all. 

*••*#**#•• 

Dr. Michael M. Miller resumed the stand and was exam¬ 
ined and testified further as follows: 

Direct Examination (resumed) 

By Mr. Laughlin: 

Q. Doctor, did you follow the reading of the report the 
young lady read? A. I did. 
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Q. Is there anything in that report that would assist 
you in any wise in your testimony here? A. I believe so. 

Q. Now tell us, then, in your opinion, with the report 
as it was read, can you tell us whether or not in December 
of 1948 she was capable of executing a valid instrument? 
A. First shall I answer that question specifically? 

The Court. Just answer it in your own way. 

The Witness. The first part, the questioning about the 
report, the data from the report, the cardio vascular renal 
disease or hypertension, and the mention of arterio 

290 sclerosis and senile psychosis in 1950, all that ties 
in together with arterio sclerosis, of course, because 

we know that hypertension in senility is arterio sclerotic. 
There is no other type—or it is practically nonexistent— 
in senility in most hypertensions today before they reach 
old age. So where you have cardio vascular and renal in¬ 
volvement, and the renal involvement is arterio sclerotic, 
there is little doubt she probably had this arterio sclerosis, 
and I think when it was mentioned in 1945 they treated 
her for cardio vascular symptoms. 

Mr. McCathran. No. 

The Court. When was that? 

Mr. McCathran. In 1947. 

By Mr. Laughlin: 

Q. Would you say in 1947 she was capable of executing 
a valid instrument? A. If she were incapable in 1950, and 
had arterio sclerosis, it would be very improbable for sev¬ 
eral years previous she would be capable. It is a very slow, 
progressive disease, and usually these people go through 
a deterioration of their mental capacity before becoming 
psychotic, as we speak of it in Pick’s disease. In a woman 
of advanced age, it is very likely she has been developing 
senility for 15 or 20 years, certainly for at least 10 years. 

Q. In other words, now, in your opinion, Doctor, 

291 is it your opinion that in December of 1948 she could 
not have executed a valid instrument? A. I doubt it 

very much. 
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Q. Could you tell us, then, based on your examination 
and based on your past experience and your training, would 
you be able to tell us at what period of time was it that she 
no longer was able to execute a valid instrument? Is that 
possible, to reach back and tell us that? A. No, it isn’t. 

Q. Could you say ten years, eight years, seven years? A. 
Well, you could only go by the record on the patient. 

Mr. Laughlin. You may examine. 

The Court. Let me ask you this, Doctor: Doctor J. 
Chester Brady has been her personal physician for some 20 
years. He testified in this proceeding that in his opinion 
on December 10,1948, prior to which time she had told him, 
the doctor, that she wanted to draw a deed to her house in 
which she lives, giving it at her death to her niece, her sis¬ 
ter’s daughter, and that he told the niece about that; told 
her to get a lawyer to do it, that he didn’t know about 
those things; and that some time thereafter, he doesn’t re¬ 
member how long, but the date turns out to be December 10, 
1948, such a deed was signed by Mrs. Colohan—Doctor 
Brady testified that in his opinion at that time Mrs. Colo¬ 
han had sufficient mental capacity to understand the 
292 nature of that transaction and at that time to engage 
in a normal business transaction winch didn’t require 
any physical effort and wTiich didn’t require any special 
knowledge. 

He further testified that thereafter she deteriorated rap¬ 
idly; and going back from September, 1950 to various arbi¬ 
trary dates, we went at least back to January 1, 1950, and 
he said in his opinion at that time she no longer had suffi¬ 
cient mental capacity to engage in any ordinary business 
transaction. I frankly don’t remember whether we went 
back beyond that. 

Mr. Laughlin. I asked the date January 1, 1949, Your 
Honor. 

The Court. That is right. 

Mr. McCathran. And he said he couldn’t state that she 
had been that way then. 
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The Court. And I pointed out to him that that was some 
20 days after the deed had been executed. I have forgotten 
precisely what his answer was, but that he wouldn’t fix a 
precise time; but that sometime in the year 1949 she had 
deteriorated to a point where he no longer thought she was 
capable, and he couldn’t put his finger on that date. By 
January 1, 1950 he had no doubt about it, and from that 
point on he had no doubt about it. 

Assuming that to be the substance of his testimony, does 
that have any significance to you, or does it help you one 
way or the other? 

293 The Witness. Your Honor, the whole thing is so 
involved, because I remember in my own psychiatric 
examination of her there was a lucid moment and then the 
next moment she was totally confused. I believe that an 
examination like that can only be done by a trained psy¬ 
chiatrist, and I don’t expect a medical man or a surgeon to 
be able to do a psychiatric examination. It would be ask¬ 
ing too much. 

The Court. I didn’t purport to be doing that. But based 
upon his knowledge of her and his observation as he treated 
her, he w'as testifying as a layman that in his opinion she 
had sufficient mental capacity at the time, and thereafter 
at some time it was perfectly obvious she didn’t have it any 
more. But that doesn’t help you one way or the other, I 
take it. 

The Witness. Well, it certainly is interesting, since he 
attended her at that time. However, as I say, unless he 
did a mental status. If, for example, he did a routine bed¬ 
side check and took her blood pressure and talked to her, 
he would get nothing. For example, when I talked with her 
during the mental examination and said “How are you, 
Mrs. Colohan?” and “How do you feel, Mrs. Colohan?”, I 
got a perfectly direct response. But when I went into 
other things, and her past and her family and so on, she 
became quite irrational; and when I gave her questions re¬ 
quiring judgment, she showed very, very poor judgment, 
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and silly judgment, as silly as her emotional manifesta¬ 
tions. 

295 By Mr. McCathran: 

Q. Would you say anyone suffering from arterio sclero¬ 
sis has to be mentally ill? A. No. 

Q. So that the mere presence of arterio sclerosis does not 
imply a person is mentally ill. Isn’t that correct? A. Not 
necessarily mentally ill. Of course we have to make a 
slight differentiation there. Arterio Sclerosis of the brain 
brings with it deterioration of the intellectual faculties. A 
person doesn’t have to be psychotic to be feebleminded or 
to be demented, you see. In the earlier stages of senility 
you have dementia. When you have psychosis, that is 
usually a later development. In this case you have psycho¬ 
sis as well. But that is a later manifestation. 

Q. And you have arterio sclerosis. Isn’t that right? A. 
Yes, sir. 

Q. You examined her during the trial at the Standard 
Oil Building, and if I tell you that was before October 23 
or 24, that would coincide with your recollection, would it? 
A. Well, I am not sure about the dates. 

Q. Somewhere between October 19 and 24. At that 

296 time you determined she was of unsound mind, didn’t 
you, Doctor ? A. That is right. 

Q. You were brought there by her attorney? A. Yes, sir. 

Q. And you advised him of that fact? A. I expressed my 
opinion. 

Q. You advised him of that fact, didn’t you, Doctor, that 
she was of unsound mind? 

Did you testify? A. No. 

Q. Now, then, you examined her before that, some time 
between September 1 and October 23, on two occasions, at 
St. Elizabeths Hospital—isn’t that correct—and on both of 
those occasions did you determine she was of unsound 
mind? A. Yes. 
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Q. And you advised her attorney of that fact? A. Not 
at that time. 

Q. You advised him of that fact, at a time subsequent 
to it ? A. That is correct. 

Q. Now, then, previous to that time you had never seen 
Mrs. Colohan, had you? A. That is correct. 

Q. Do I understand you correctly to say, based on what 
you have heard here today, the condition of arterio 

297 sclerosis in 1950, that you believe she was incapable 
of executing a valid legal instrument in 1948? 

The Court. That isn’t what he said. He didn’t limit 
himself only to arterio sclerosis, to begin'with, and he didn’t 
make a positive statement as of 1948. Further, what he 
said was, the gist of it, I think—and I can be wrong—was 
that given a condition you know existed in 1950, and its 
cause, you have doubt or serious doubt—and I have for¬ 
gotten now just how he said it. 

Mr. Laughlin. I think he said “very unlikely,” that that 
is the term he used. 

The Court. That it is very unlikely she had sufficient 
mental capacity to make a valid deed in 1948. 

Is that right? 

The Witness. That is correct, Your Honor. 

• •#*•#**** 

298 The Court. Gentlemen, I don’t need to hear any 
arguments on this matter. I have heard enough. I 

have heard too much. I have heard the most outrageous 
story, not only since I have been on the bench, but since I 
was admitted to the bar 26 years ago. This is a most out¬ 
rageous fraud. And it doesn’t come from Mrs. Litz, but 
it comes from Mr. Hart, who, if you had no testimony what¬ 
ever but his own, clearly instigated this action to get this 
woman’s property, much of which he has already gotten 
away from her. 

The extremes to which Hart went tax one’s credulity, ex¬ 
cept he says so himself—even trying to marry her; getting 
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her to draw a will for him; borrowing the money from her; 
giving a note to her which he, having the will, would never 
have to pay, and which will very carefully directs that he 
should not have to pay. Then he doesn’t even pay any in¬ 
terest on that note, after a certain amount of time; and I 
am perfectly certain that what he did pay on it was her 
money that he was collecting for her. 

It is the most perfect example of the need in this juris¬ 
diction for the conservator bill which has passed the Sen¬ 
ate but unhappily has not passed the House, and about 
which I shall personally speak to Congressman McMillan, 
to prevent this kind of thing from being possible in the 
District of Columbia. 

299 I know of nothing at the moment that I can do 
about the situation in that household. But I shall 
impound the exhibits which have been offered in evidence 
in this case, and I will take any other action within my legal 
power to protect Mrs. Colohan from this man. 

You may prepare appropriate findings and judgment of 
the Court. 

I am convinced beyond any doubt, from the testimony of 
Doctor Brady as it has been corroborated by other evidence 
in the case, that she knew exactly what she was doing in 
1948 when she made this deed; that it was what she wanted 
to do and had done theretofore some four or five years ago, 
but it was aborted because this man had torn up the deed 
she had theretofore written; and I hold she was then com¬ 
petent to make that deed. 

It is further perfectly evident to me in this courtroom 
that a fraud has been perpetrated upon her, by Hart, 
toward Mrs. Litz. He has been playing upon her mind— 
and successfully, perhaps, up to a point—the instrument 
which rings and rings and rings in her ears, Insane Asylum. 
That is where the poor soul should have been. But it is a 
hospital and not an insane asylum, in the sense we so often 
used to think of that term. There is where she could have 
been, if a committee had been appointed for her, or placed 
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in a private institution. She had sufficient means 

300 for that, and she would not have had to stay in an 
insane asylum. The fact is that a jury, with all the 

fears born of just the connotation of the word “insanty,” 
has refused to find the old lady of unsound mind, and they 
had no other choice. She isn’t of unsound mind, I suppose, 
today, in one sense of the word. But she is just obviously 
mentally incompetent today, and has been for some time 
past, to engage in a business transaction as any person I 
have ever seen. 

It is also clear to me that when Mrs. Colohan saw her 
niece—and she couldn’t recognize her when first asked 
“Who is this woman” because she was sitting at the other 
end of the counsel table and the old lady’s eyes are no longer 
very good—but as soon as Mrs. Litz was asked to step over 
and was about an arm’s length away, Mrs. Colohan smiled 
and I saw her smile; and she said “Yes, that is Mary.” 
There was no anger, bitterness, hatred, or any of its kin in 
her voice or her face. Love and affection were there. That 
is what I saw. 

That will be all. 

Mr. McCathran. Your Honor, would it be possible to 
make a finding in this same case as to the power of attorney 
and the will? 

The Court: I can’t address myself to them. I say this 
and I certainly find this as a fact, that her present condi¬ 
tion, as I have seen it myself, indicates that she could not 
possibly have been competent to execute a deed certainly in 
the year 1951 and in my opinion probably at any time 

301 in the year of 1950. But surely for some months 
past she has been incapable of making a valid deed or 

contract, or of entering into any other kind of transaction 
of any consequence. Even if she could handle a telephone, 
or talk over it, which I imagine she can do, I don’t believe 
she can order groceries today with any competency. 

Mr. Laughlin. Of course, Your Honor, as to the exhibits, 
I agree they should be impounded. I think, however, as to 
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the final disposition of it, I think that will require probably 
some other litigation. 

The Court. I can’t do anything about that. 

Mr. Laughlin. If this whole thing can be straightened 
out, with that man in the house, I mean. 

The Court. I know how I am going to straighten it out, 
as an individual, or I know how I am going to try to 
straighten it out. When I come off this bench, I am step¬ 
ping from my robe into my individual capacity, and I am 
going to urge, as earnestly as I know how, that Congress¬ 
man McMillan get that bill out of his committee and 
through the House of Representatives, if he can, because 
elsewhere in the city of Washington today the same kind 
of thing may be happening, and he may be able to get that 
bill passed in time. 

Mr. Laughlin. Yes; but I think Your Honor will agree, 
that wouldn’t affect this case. I don’t see how it could ap¬ 
ply here. 

302 The Court. Why not? 

Mr. Laughlin. Because this is after the case is 

over. 

The Court. If I had the power to do it, I would appoint 
a conservator right now. And if there is any way for me 
to prevent an action, or even an appeal from this action, to 
be brought in her name, I am going to do that. I don’t know 
how I can, but I want to if I can. Mrs. Colohan did not 
file this suit. Her name is on it and she signed the paper, 
obviously. But he admitted that he himself got her to do 
it. She didn’t ever intend to sue her niece. 

Mr. Laughlin. As I recall her testimony, when the suit 
was filed, it was in Mr. Brill’s name, and she said she didn’t 
sign the pleadings. 

The Court. The signature is her signature. But that is 
beside the point. It isn’t worth anything. If you can think 
of anything I can appropriately do in my judicial capacity, 
I will do it. I know what I am going to do in my individual 
capacity. 
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I will impound that deed, too. 

Mr. Laughlin. Yes, sir—I think all exhibits, Your Honor. 

The Court. They wall be impounded in the office of the 
Clerk. There ought to be originals and copies of the so- 
called will and power of attorney. There is an original of 
the deed, and a photostat; there are two telegrams; and 
so on. 
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BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the findings of fact and conclu¬ 
sions of law entered by the United States District Court 
for the District of Columbia. Appellant had filed in District 
Court a complaint seeking to set aside a conveyance of real 
property predicated on fraud, undue influence and mental 
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incapacity. The trial court, after hearing the evidence, 
held for the appellee. Findings of fact and conclusions of 
law were entered by the trial judge and are made a part of 
this record. 

Appellant relief is sought under Section 17-101, District 
of Columbia Code, 1940 Edition. 

STATEMENT OF THE CASE. 

Appellant, an elderly woman, filed a complaint in the 
United States District Court for the District of Columbia 
to set aside a conveyance of real property. She alleged that 
her niece, appellee herein, had perpetrated fraud and duress 
upon her and that appellant did not knowingly convey her 
home to appellee. The appellee had on a prior occasion 
signed an affidavit and caused appellant to be incarcerated 
in a mental institution. However, appellant subsequently 
secured counsel and after a full hearing frustrated the 
designs of appellee to commit appellant to an insane 
asylum, for the jury found (October, 1950) that appellant 
was of sound mind. 

In the instant case appellant testified at great length 
that she never intended to deed her property to appellee, 
who had unsuccessfully attempted to commit her to an 
insane asylum (R. 5, 11, 2S). Appellant testified that when 
the deed was placed before her she stated that she could 
not read it (R. 6). Appellant testified that she did not 
realize that her home was deeded away to appellee until 
she received a bill for taxes in the name of appellee (R. 11 
and 12). 

One Rebecca Thomas, appellant’s maid, testified that 
appellant was ill at the time she allegedly signed the deed 
(R. 38). On cross-examination the witness Rebecca Thomas 
stated that the notary who accompanied appellee on Decem¬ 
ber 10, 194S, when the deed was signed, gave orders and 
directions to appellant (R. 51). 

A witness, Hart, testified and corroborated the testimony 
of appellant that the first time appellant became aware 
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that her home was lost was when she received tax receipts 
made out in the name of the appellee (R. 77 and 78). Hart 
testified that he heard appellant plead with appellee for 
appellee to return the property and that appellant had 
never intended to deed it (R. 81). Mr. Hart testified fur¬ 
ther that at the time appellant signed the deed she was 
under the influence of dope and drugs which had been 
administered to her at Sibley Hospital (R. 133). 

Dr. John Chester Brady testified that appellant was of 
unsound mind and would not have realized the nature of 
her acts on January 1,1951, July 1,1950 and January 1,1950 
(R. 218). Dr. Brady then testified that appellant would 
not have realized the nature of her acts as far back as 
January 1, 1949. He testified that at the present time 
appellant was of sound mind but that she was senile (R. 
217, 218). 

Dr. Michael Miller, a psychiatrist, testified that based 
upon appellant’s condition of arterio sclerosis in 1950 it 
was his opinion that she was not of sound mind in 1949 
and for some prior period she could not have had sufficient 
capacity to understand the nature of her acts (R. 279, 280 
and 290). 

The record reflects that appellant vras in poor physical 
condition and had spent long periods in hospitals (R. 283- 1 
285). During the course of the trial the Court stated that 
in his opinion the woman was of unsound mind in 1949 and 
1950, and that it was his desire to have a conservator 
appointed (R. 64). The Court also stated that at the con¬ 
clusion of the hearing he would proceed forthwith to Con¬ 
gress to speak to Congressman McMillan to urge passage 
of such a bill (R. 301-303). In fact, the Court, at the con¬ 
clusion of appellant’s testimony, stated for the record that 
in his opinion the suit should not go forward (R. 63, 64). 

The Court entered findings of fact and conclusions of 
law in favor of the appellee and stated he would do anything 
in his power to prevent an appeal from his findings (R. 
202 ). 

This appeal follows. 
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STATUTES INVOLVED. 

Title 21, Sec. 310, D. C. Code: 

“Any person with whom an alleged insane person 
may reside, or at whose house he may be * # *, may 
apply for a writ de lunatico inquirendo and an order 
of commitment, or either thereof, for any alleged in¬ 
sane person in the District of Columbia by filing in the 
District Court of the United States for the District of 
Columbia a verified petition therefor, containing a 
statement of the facts upon which the allegations of 
insanitv are based.” 

•f 

STATEMENT OF POINTS. 

1. The uncontradicted evidence in the record supported 
appellant’s contentions that appellant did not realize the 
nature of her acts in deeding her home, on December 10, 
194S, and the findings of fact of the trial judge were clearly 
erroneous. 

2. The Court became so overpowered with bias, princi¬ 
pally against witness Hart, that he disregarded the un¬ 
contradicted evidence in the record, lost jurisdiction of the 
cause and could not proceed to judgment. 

SUMMARY OF ARGUMENT. 

1. The clear and uncontradicted testimony of appellant 
that she did not intend to convey her home on December 10, 
1948, plus the testimony of Dr. Brady and the psychiatrist, 
Dr. Miller, to the effect that in December of 194S appellant 
did not realize the nature of her acts, coupled with the fact 
that appellee had attempted to railroad appellant into a 
mental institution, made the findings of fact and conclusions 
of law of the trial judge patently erroneous. 

2. The record clearly shows that the judge was overcome 
with bias and prejudice; that he disregarded the facts in 
the record; and that the findings of fact and conclusions of 
law which he entered were products of what he believed 
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the law should be and were contrary to what the record and 
the facts in the instant case clearly showed. 

ARGUMENT. 

1. The findings of fact of the trial judge were contrary to 
the record and clearly erroneous. 

While the appellant realizes that this Court will not 
disturb the findings of fact of a trial judge, pursuant to 
Rule 52, Federal Rules of Civil Procedure, unless they are 
clearly erroneous, the facts of this record justify the appli¬ 
cation of this principle, as classically announced by the Su¬ 
preme Court in U. S. v. U. S. Gypsum Co., 333 U. S. 364; 68 
S. Ct. Rpt. 525. (See Ellis v. Brown, 177 F (2d) 677. U. S. 
v. Apex Fish Co., 177 F 2d 364). 

In the instant case appellant’s counsel sought to show 
that appellant was in such a weakened physical and mental 
condition in December, 1948, in a large part due to her age, 
that the deed she executed on December 10,1948 to appellee 
was not her own voluntary act. In support of appellant’s 
contention the following facts are apparent in the record 
from appellant’s own uncontradicted testimony. (1) Ap¬ 
pellant denied ever knowingly transferring her home, her 
only wordly possession, to appellee (R. 20). (2) The record 
shows that appellee, the neice of appellant, had signed an 
affidavit and had in fact committed appellant to St. Eliza¬ 
beth’s Hospital, a mental institution (R. 264-5). (3) Ap¬ 
pellant secured an attorney, demanded a jury trial, and was 
declared of sound mind in October, 1950 (R. 18). (4) 

Appellant then found that her home was in the name of 
appellee and this suit was filed in order to set aside the 
conveyance (R. 11-12). (5) Appellant admitted she was 

over 72 years of age, had very poor eyesight, and was in 
bad physical condition generally. 

Dr. Brady, who had cared for appellant for some period 
of time, testified that appellant suffered from cardio arterio 
sclerosis, and that in his opinion she was of unsound mind 
and unable to realize the nature and consequences pertinent 
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to a conveyance of property as far back as January 1, 1949. 
Dr. Brady testified further that in his opinion this mental 
incapacity existed from January 1, 1949 through January 
1,1951. When questioned specifically by the Court concern¬ 
ing her mental capacity on the first of January, 1950, the 
record reflects the following (R. 219-220): 

“The Couet: But she would be able, on January 1, 
1950, to understand an offer to buy her house, and to 
decide, rationally, reasonably, whether it was a good 
idea to sell her house. 

The Witness: I don’t believe she had the mental 
capacity for that, Your Honor.” 

Wlien questioned by counsel for appellant as to her mental 
condition on January 1, 1949, the witness responded (R. 
220 ): 


“A. It’s awfully hard. It is just 20 days. As far 
as I could see, there would not have been a whole lot 
of change in that period of time, Mr. Laughlin.” 

We thus have the testimony of Dr. Brady that in his 
opinion, after caring for appellant for a number of years, 
that some 20 days after the deed was executed she was of 
unsound mind and unable to understand the nature of her 
acts. If there were any doubt left that appellant lacked 
the required mental capacity on. December 10, 1948, and 
did not knowingly execute the deed in favor of appellee, who 
had tried to commit her to a mental institution earlier, it 
was dispelled by the testimony of Dr. Michael Miller, the 
psychiatrist (R. 2S0, 281, 290, 262). Dr. Miller was ques¬ 
tioned as to appellant’s mental condition in the year 1949. 
The record reflects the following (R. 2S1): 

“Q Doctor, could you tell us whether that condition, 
in your opinion, existed in the year 1949, the year be¬ 
fore you examined her? 

A I could not say. I didn’t examine her at that 
time. But I would say that if these signs existed 
earlier, such as changes in the eyegrounds and vascular 
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changes, there is a very good likelihood that the con¬ 
dition existed earlier. 

* • • 

(R. 290) 

Q Would you say in 1947 she was incapable of ex¬ 
ecuting a valid instrument? 

A If she were incapable in 1950, and had arterio 
sclerosis, it would be very improbable for several years 
previous she would be capable. It is a very slow, pro¬ 
gressive disease, and usually these people go through 
a deterioration of their mental capacity before becom¬ 
ing psychotic, as we speak of it in Pick’s disease. In 
a woman of advanced age, it is very likely she has been 
developing senility for 15 or 20 years, certainly for at 
least 10 years. 

Q In other words, now, in vour opinion, Doctor, it 
is your opinion that in December of 1948 she could not 
have executed a valid instrument? 

A I doubt it very much.” 

Appellee admitted that she signed the affidavit seeking 
to commit her aged aunt, appellant, to a mental institution 
(R. 264-5). Appellee admitted that shortly before appellant 
signed the deed appellant had been in Sibley Hospital for 
bad health (R. 249, 250). The testimony of Florence Han¬ 
sen (R. 283) and Frances Kline (R. 285) established the 
fact that appellant had spent long periods in hospitals due 
to her weakened physical and mental condition. 

Appellee admitted that on the 10th of December, 1948, 
the day appellant allegedly signed the deed conveying her 
home to appellee, that appellant’s eyesight was very bad 
and that the deed had to be read to her (R. 262). The 
record reflects: 

“Q Can you tell us, then, in December of 1948, 
whether or not Mrs. Colohan was able to read a paper 
could she read— 

A Her eyesight has been bad for some time. She 
wore glasses and tried to read. But she asked us to 
read it for her, and we read it, that is, Mrs. Hunter 
read it.” 
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The weakened condition of appellant at the time she 
allegedly signed the deed was corroborated by appellant’s 
maid, Rebecca Thomas, whom the Court recognized was 
devoted to appellant (R. 5S). Miss Thomas, in response 
to questioning, testified as follows (R. 38): 

“Q Do you remember there was a time that Mrs. 
Colohan signed something? Do you remember she 
signed something? 

A No; I didn’t see her sign anything, because Mrs. 
Colohan was not all herself then to sign anything.” 

When questioned further by the Court as to Mrs. Colo¬ 
han’s mental condition when she allegedly signed the deed, 
Miss Thomas responded (R. 37): 

“The Court: Quite a while ago? 

A Yes, sir. I know Mrs. Colohan wasn’t in her good 
senses when they came there. ’ ’ 

When cross-examined by appellee’s counsel as to what 
actually occurred on December 10, 1948, Miss Thomas re¬ 
sponded as follows (R. 51): 

“Q As a matter of fact, Rebecca, you don’t know 
what went on in the living room that day. 

A I know the notarv came there. Mrs. Colohan 
signed the card for the notary. So the notary said to 
Mrs. Colohan, ‘You put Rebecca’s name on that 
paper’.” 

The record also reflects that as early as page 64 in the 
record the Court had drawn its own conclusion, even before 
the medical testimony had been introduced, that appellant 
was of unsound mind at the time the deed was executed. 
At page 64 of the record the Court gratuitously volunteered 
the following remark: 

“I don’t think the suit ought to go forward. She is 
in there and she has a life estate. She is incompetent 
to will or to deed it, either one. She brought this action 
in October, 1949. It is certainly highly doubtfvl in 
my mind that she was competent at that time. It is 
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also highly doubtful in my mind at this time that she 
was competent to make a deed when she made it. 
But I haven’t heard it on that score. It seems to me 
for the old lady’s protection the situation is best the 
way it stands.” 

We respectfully suggest that the conclusion which was 
volunteered by the trial judge, quoted above, was fully 
justified when all the evidence was introduced. After Miss 
Thomas had testified as to the weakened physical and men¬ 
tal condition of appellant; after appellant had testified that 
at no time did she intend to convey her home, and especi¬ 
ally not to appellee, who had tried to railroad her to a 
mental institution, there was a prima facie case established 
that appellant had not knowingly executed the deed on 
December 10,1948. If there was any doubt on the subject it 
was thoroughly dispelled by the psychiatric testimony of 
Dr. Miller, w T ho testified that predicated on her condition 
of arterio sclerosis in 1950 that it was unlikely that she was 
of sound mind in December, 1948. In other words, the 
statement of the trial judge, although premature, without 
any evidence in the record to support it, was later justified 
by the evidence that was introduced. The trial judge, 
however, in finding for appellee, completely abandoned the 
conclusion he stated in the record at page 64 and completely 
destroyed the testimony of appellant, Miss Thomas, Dr. 
Miller and Dr. Brady. Appellant now invites the Court’s 
attention to the third finding of fact made by the trial 
judge: 

“That the plaintiff had knowledge of her acts and 
was competent to execute a valid contract on the 10th 
dav of December, 1948. when the deed from said plain¬ 
tiff to the defendant, Mary C. Litz, for the pronertv 
known and described as Lot 52 in Square 762. City of 
Washington, District of Columbia, was executed bv said 
plaintiff, said deed conveying said property to the de¬ 
fendant and reserving in plaintiff a life estate.” 

In substance, in the third finding of fact, the trial judge 
departed from his statement at page 64 of the record, where 
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he expressed the view that for some period of time and in 
fact in his own opinion, at the time the deed was executed, 
appellant was of unsound mind. What is more striking is 
that the trial judge completely ignored the medical testi¬ 
mony that was introduced. Appellant now' invites the 
Court’s attention to the fourth finding of fact: 

‘ ‘ That the said plaintiff continued to have knowledge 
of her acts and deeds and to be competent to execute 
valid contracts or deeds from a time prior to the said 
10th day of December, 1948, until the latter part of the 
year 1949. w-hen she became incompetent and incapable 
of executing valid deeds or contracts or transacting 
business matters and remained incapable thereof to the 
date of said hearing.” 

In the finding of fact quoted above, the trial judge com¬ 
pletely ignored the testimony of Dr. Brady, w’ho definitively 
stated that appellant at the present time w’as of sound 
mind, but was senile. The trial judge apparently usurped 
the role of a psychiatrist and decided from his owm observa¬ 
tions, contrary to evidence in the record, that appellant was 
of unsound mind. 

Appellant respectfully suggests that the trial judge was 
overcome with prejudice against one Emil Hart, a witness, 
and that his findings of fact w*ere contrary to th? ruling 
announced in Rollingivood v. C. I. R ., 190 F (2d) 263, which 
announced that an appellate court can always reverse the 
findings of fact of the trial court w’hen the trial court mis¬ 
applies or misinterprets the law. In the instant case the 
trial judge ignored the facts of the record and applied w'hat 
he believed should be the existing law. This is reflected by 
the remark of the trial judge at page 301 of the record: 

“The Court: I know' how I am going to straighten 
it out, as an individual, or I know’ how I am going to 
try to straighten it out. When I come off this bench, 
I am stepping from my robes into my individual capa¬ 
city, and I am going to urge, as earnestly as I know' 
how, that Congressman McMillan get that bill out of 
his committee and through the House of Representa- 
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tives, if he can, because elsewhere in the City of Wash¬ 
ington today the same kind of thing may be happening, 
and he may be able to get that bill passed in time.’ 7 

Appellant states that not only did the trial judge find 
as a fact that appellant was of unsound mind at the present 
time, a finding in direct conflict with the finding of the doc¬ 
tor and psychiatrist who had testified, but all of the testi¬ 
mony of appellant was ignored. At page 20 of the record 
appellant definitively stated: 

“Q I point this out to you, Mrs. Colohan, where my 
finger now rests. Did you sign that? 

A No, I didn’t sign either one of these.” 

Appellant states that the findings of the trial judge are 
clearly erroneous. Appellant states also that the question 
which is addressed to this Court is the question which was 
depicted in a case recently decided in the 9th Circuit, en¬ 
titled Pacific Portland Cement Co. v. Foote Machinery and 
Chemical Cory., 22 F (2d) 180. The Court stated in that 
case the proposition which is now before this Court in the 
instant case. The question was propounded as follows: 

“And the question before us is this—as in all other 
cases in which findings of fact are required—is whether 
thev are supported by the record. U. S. v. Fatopidos, 
180 F (2d) 631-634.” 

Appellant states now that a review of this record shows 
that the findings of fact of the trial judge are not only not 
supported by the record—they are contrary to the record. 
The testimony in the record is that appellant is of sound 
mind now. The trial judge found her to be of unsound mind 
now. The testimony in the record is that appellant was of 
unsound mind in December, 1948. The trial judge found her 
to be of sound mind on December 10, 1948. The testimony 
of the appellant has been ignored and it becomes the duty 
of this Court to apply the rule announced in the case of 
U. S. v. U. S. Gypsum Co., supra, and reverse the judgment 
of the lower court. 
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2. The trial court became so prejudiced and inflamed that 
it lost jurisdiction of the cause and was unable to 
proceed to judgment. 

Appellant earnestly states to this Court that the record 
in the instant case and the remarks of the trial judge con¬ 
clusively show that as the trial proceeded the judge’s bias 
overwhelmed him and demonstrably affected his judgment 
and rulings. This Court stated in Whitaker v. McLean, 
118 F (2d) 576: 

1 ‘ But a right to be tried by a judge who is reasonably 
free from bias is a part of the fundamental right to a 
fair trial. If, before a case is over, a judge’s bias 
appears to have become overpowering, we think it 
disqualifies him.” 

In the instant case the record clearly shows that the 
judge, by his own words, evinced his bias and personal 
animosity and preconceived notions on the merits of the 
case. The trial judge stated (R. 298) that he would forth¬ 
with go to Congressman McMillan to urge passage of a bill 
which he thought would be determinative of the issues in 
the instant case and which would operate adversely to ap¬ 
pellant’s claims. The bias and feeling of the trial judge 
was first demonstrated in the record shortly after appellant 
had testified. With due regard to the senility that attaches 
to all over 30 years of age, appellant definitively and with 
clarity, throughout prolonged direct and cross-examination, 
denied deeding the property knowingly to appellee. After, 
appellant had concluded, the Court gratuitously volunteered 
the following comment, which was ultimately reflected in 
his findings of fact and conclusions of law. The record 
reads as follows (R. 64): 

“The Court: There isn’t any doubt in my mind if 
she is the only heir, that this deed is a good deed—not 
in the legal sense, because I don’t know whether it is 
or not. I am speaking wholly apart from her capacity 
to make it or lack of capacity to make it. But unless 
something is wrong with Mrs. Litz, in the sense that 
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she is a bad one, the fact is that if the old lady dies, 
Mrs. Litz’ mother will inherit this property; and if 
Mrs. Litz’ mother dies first, Mrs. Litz will inherit it.” 

The Court then proceeded to state at this early date in 
the proceedings that in his opinion the suit should not go 
forward. The Court stated: 

“The Court: I don’t think the suit ought to go for¬ 
ward. She is in there and she has a life estate. She is 
incompetent to will or to deed it either one. She 
brought this action in October, 1949. It is certainly 
highly doubtful in my mind that she was competent at 
that time. It is also highly doubtful in my mind at this 
time that she was competent to make the deed when she 
made it. * # * ” 

No sooner had the appellant completed testifying when; 
the trial court announced that in his view this was a case 
where the Court should be able to exercise its power to ap¬ 
point a conservator. At this time the Court also announced 
its eagerness to see the bill which was then pending in 
Congress passed so that it could remedy the situation which 
the trial court felt at this time was before him. The trial, 
court stated (R. 65): 

“The Court : If I should conclude, at the close of the 
testimony in this case, that I must set aside this con¬ 
veyance, it seems to me that she ought to file immedi¬ 
ately a motion for the appointment of a conservator. 
We have pending a bill—” 

The trial court, at page 63 of the record, conveyed his 
animosity toward the witness Hart when the Court stated: 

“Of course, he can’t steal her house, and it’s per¬ 
fectly clear that from today on and probably back over 
some indefinite period she isn’t and has not been com¬ 
petent to sign a deed.” 

Appellant at this time calls the Court’s attention to a 
very noticeable factor, that while the trial judge stated so 
vehemently that in his belief appellant was unable to under- 
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stand the nature of her acts and had been in such a mental 
state for an indefinite length of time, in order to satisfy 
the end result, namely defeat appellant’s claim, the trial 
court made a finding of fact that appellant was of sound 
mind when she executed the deed on December 8, 1948. 
The trial court was then guilty of another glaring incon¬ 
sistency which can only be attributed to the bias the Court 
felt and the simple fact that in the trial judge’s own view, 
whether the deed was a legal one or not, he felt that the 
ends of justice were better served by defeating appellant’s 
claim. After the medical testimonv of Dr. Bradv had been 
introduced, specifically to the effect that the appellant at 
the present time was of sound mind but senile, the Court 
made a finding of fact that at the present time she was of 
unsound mind. The zenith of the trial judge’s bias and 
rage appears in the record at page 300 and 302, where the 
trial judge announced that he would do everything possible 
to frustrate appellant in prosecuting any appeal from his 
judgment. The Court stated: 

“If I had the power to do it, I would appoint a con¬ 
servator right now. And if there is any way for me to 
prevent an action or even an appeal from this action 
to he brought in her name, l am going to do that. I 
don’t know how 1 can , hut I want to if I can. Mrs. 
Colohan did not file this suit. Her name is on it and 
she signed the paper, obviously. But he admitted that 
he himself got her to do it. She didn’t ever intend to 
sue her neice.” 

The trial judge (R. 300-302) also stated that in his own 
view his first affirmative action would be to go to Congress 
and urge passage of a bill which would enable a party to 
appoint a conservator when the facts so warranted. The 
Court stated: 

“I know how I am going to straighten it out, as an 
individual, or I know how I am going to try to 
straighten it out. When I come off this bench, I am 
stepping from my robes into mjr individual capacity, 
and I am going to urge, as earnestly as I know how, 
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that Congressman McMillan get that bill out of his 
committee and through the House of Representatives, 
if he can, because elsewhere in the City of Washington 
today the same kind of thing may be happening, and he 
may be able to get that bill passed in time.” 

Appellant states that the instant case is a classic example 
of a judge so overcome with feeling and sincerity as to what 
he believed the justice and the law of the case should be that 
he ignored the law and the record as it actually was. The 
judge became so obsessed with the status of the witness 
Hart that in fact he stated that whether appellant was of 
sound or unsound mind on December 10, 1948 was of little 
importance. The important result in his view was to see 
that appellee got the property whether the deed was know¬ 
ingly executed or not. Appellant states that the issues 
involved in her complaint and which were raised in the 
complaint, namely that appellant was of unsound mind on 
December 10, 1948, were completely ignored by the trial 
judge, who as early as page 64 of the record expressed his 
sincere belief that while appellant was no doubt incapable 
of knowingly executing an instrument on December 10,1948, 
justice would still be better served if the suit did not go 
forward. 

The record is plain—what the trial judge thought the 
law should be had no place in a trial. What the trial judge 
would do in his individual capacity to urge passage of a bill 
had no place in the trial. The trial judge’s association with 
Congressman McMillan or how the judge could influence 
him in his individual capacity was likewise improper. Not 
only did the trial judge ignore all the facts related to the 
main issue, namely, the mental status of appellant on De¬ 
cember 10, 1948, but the Court, without any basis in the 
record and contrary to the testimony of Dr. Brady, found 
appellant to be of unsound mind at the present time, a 
finding which in fact has crippled appellant’s control of 
her assets. In fact the finding of the trial judge has vir¬ 
tually declared appellant to be of unsound mind at the 
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present time, in violation of the specific provisions in the 
District Code, Title 21, Sec. 310. 

Appellant respectfully states to the Court that in fairly 
analyzing the remarks of the trial judge the merits of the 
case were completely ignored. It may be that in the trial 
judge’s own mind justice would be better served if the case 
was dismissed, without regard to the mental condition of 
appellant on December 10, 1948. The judge very laconic¬ 
ally stated that whether or not it was a legal deed in the 
legal sense was really of little importance. The mail* 
factor in the trial judge’s mind and the fact which influ¬ 
enced the finding of fact was his avowed purpose to see that 
under no circumstances would the witness Hart gain control 
of appellant’s property. The trial judge was also con¬ 
sumed with a bill then pending in Congress which would 
have allowed him the right to appoint a conservator. The 
evidence in the record conclusively shows that appellant 
did not knowingly sign the deed. The psychiatric testimony 
conclusively showed she was of unsound mind in December, 
1948. The trial judge found her to be of sound mind 
in 1948. The medical testimony showed she was of sound 
mind at the present time. The trial judge found her to be 
of unsound mind. In short, the trial judge decided this 
case on what he in his own individual capacity thought was 
the best result for appellant. Appellant did not have a fair 
day in court. The bias and feeling of the trial judge are 
manifest in his findings, and the language of Whitaker v. 
McLean, supra, is expressly applicable to the instant case, 
namely, that the trial judge disqualified himself as the case 
proceeded. It now becomes the duty of this Court to set 
aside the judgment of the lower court for it is not a judg¬ 
ment based on the merits. It is a judgment based upon the 
notions of the trial judge as to what he thinks the law and 
the justice of the case should be. 
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CONCLUSION. 

In view of the errors alleged above, we contend it is the 
duty of this Court to reverse the judgment of the lower 
court. 

James J. Laughljn, 

Albert J. Aherst, Jr., 
National Press Building, 
Washington, D. C. 

Attorneys for Appellant. 




